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EPA-HQ-2018-010543

Message

From:
Sent:
To:
Subject:

Attachments: | Deliberative Process / Ex. 5 |

Chang, Patrick [Chang.Patrick@epa.gov]
8/15/2014 2:49:08 PM

Rhodes, Julia [Rhodes.Julia@epa.gov]
Brownfields in draft adversity paper

EX.

5 - Deliberative/Attorney-Client

| don’t remember anything about why she added that. Do you have any recollections about that? Thanks.
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 3/13/2013 10:11:13 PM

To: Gsell, Alyssa [Gsell.Alyssa@epa.gov]

CC: Rhodes, Julia [Rhodes. Julia@epa.gov]

Subject: Jerett's thought piece on disparate impact
Attachments:| Deliberative Process / Ex. 5
Alyssa,

Attached is my mark up of the paper that Julia, Helena, and | discussed w/ Jerett this afternoon. Contrary to the file
name, the paper is not really a briefing paper. It's more of a statement of Jerett’s thoughts on the issues. So there’s no
need for line edits. Instead, | just provided (mostly) macro comments in margin bubbles.

If you have anything to add (or changes to my comments), please feel free. After you look at it, we can send it to Jerett.

Patrick S. Chang
US EPA, Office of General Counsel, Civil Rights and Finance Law Office
202/564-1528 (0); 202/564-1428 (f)
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 5/6/2013 8:39:36 PM

To: Pressman, Steve [Pressman.Steve@epa.gov]; Rhodes, Julia [Rhodes Julia@epa.gov]
Subject: Fw:

Attachments: Deliberative Process / Ex. 5

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

From: Corman, Bicky

Sent: Monday, May 06, 2013 4:15 PM

To: Patel, Manisha; Rhodes, Julia; Pressman, Steve; Chang, Patrick
Subject: RE:

Pam going to be in meeting from 4:30 - 5:00. Sorry if this is confusing things — here are some of my comments back to
CRFLO, and darification of questions for CCILG. i vou all will be gone by 5, nesd to know the status of Helena's
documents {do | need to package them all up? its fine, just need to know; do | need to review? Has OFf or OCR seen
ours? If not, will send to them at the same time | send to Dianne).

Personal Matters / Ex. 6 &

Bicky Corman

Deputy General Counsel

Office of General Counsel

LS. Environmental Protection Agency
Corman.Bicky@EPA.gov

Desk: 202-564-2202

: Personal Phone / Ex. 6 E

From: Patel, Manisha

Sent: Monday, May 06, 2013 4:12 PM

To: Corman, Bicky; Rhodes, Julia; Pressman, Steve; Chang, Patrick

Subject: RE:

Hi,

I have the pen and am incorporating all the comments just now. Should have something to you within the next 20
minutes.

-Manisha
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From: Corman, Bicky
Sent: Monday, May 06, 2013 3:50 PM

To: Patel, Manisha; Rhodes, Julia; Pressman, Steve; Chang, Patrick

Subject: FW:

Not nudging, oh QK, yes | am, can you all give me an ETA for comments on this document, and/or whether there will be
any? Just trying to plan, so | know whether between 4 and 4:30 1 will be looking, we should speak; and/or that will ocour

after 5:00, and the status of the remainder of the package for Diane. Thank you.

Bicky Corman

Deputy General Counsel

Office of General Counsel

LLS, Environmental Protection Agency
Corman.Bicky@EPA.gov

Desk: 202-564-2202

Personal Phone / Ex. 6 I

From: Corman, Bicky

Sent: Monday, May 06, 2013 12:37 PM
To: Patel, Manisha

Subject:

Bicky Corman

Deputy General Counsel

Office of General Counsel

U.S. Environmental Protection Agency
Corman.Bicky@EPA.gov

Desk: 202-564-2202

Personal Phone / Ex. 6
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 5/2/2013 5:41:52 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: FW: Revisions based on Bicky's latest comments to comparison table
Attachments: Deliberative Process / Ex. 5 i

Ex. 5 - Deliberative/Attorney-Client

From: Chang, Patrick

Sent: Thursday, May 02, 2013 12:16 PM

To: Rhodes, Julia

Subject: RE: Revisions based on Bicky's latest comments to comparison table

Will do.

From: Rhodes, Julia

Sent: Thursday, May 02, 2013 12:15 PM

To: Chang, Patrick

Subject: RE: Revisions based on Bicky's latest comments to comparison table

Ex. 5 - Deliberative/Attorney-Client

Julia Rhodes

Assistant General Counsel tor the Civil Rights Practice Group
Civil Rights and Finance Law Oftice

Ofttice of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Chang, Patrick

Sent: Thursday, May 02, 2013 12:13 PM

To: Rhodes, Julia

Subject: RE: Revisions based on Bicky's latest comments to comparison table

Ex. 5 - Deliberative/Attorney-Client

From: Rhodes, Julia

Sent: Thursday, May 02, 2013 12:12 PM

To: Chang, Patrick

Subject: RE: Revisions based on Bicky's latest comments to comparison table

Ex. 5 - Deliberative/Attorney-Client

Julia Rhodes

Assistant General Counsel tor the Civil Rights Practice Group
Civil Rights and Finance Law Ottice

Office of General Counsel

Environmental Protection Agency
1200 Pennsylvania Avenue, NW, 2399A
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Washington, DC 20460
Phone: 202.564.1417

From: Chang, Patrick

Sent: Thursday, May 02, 2013 11:43 AM

To: Pressman, Steve; Rhodes, Julia

Cc: Jefferson, Tricia

Subject: Revisions based on Bicky's latest comments to comparison table

Attached are my responses to Bicky's comments, Feel free to make additional changes. Note that | just sent this to David
because he's just getting started, so | wanted him to work off this rather than creating a separate parallel draft. | pointed
out that you hadn’t seen it yet.

From: Pressman, Steve

Sent: Thursday, May 02, 2013 9:27 AM

To: Chang, Patrick; Rhodes, Julia; Jefferson, Tricia

Subject: FW: not sure how this works, but here are my ocmments on the T6/EJ chart. we should try to put these into
talking points asap, when we are on the same

| just realized that she only sent this to me. We need to address her comments on the chart and see if the talking points
cover these same points, Sorry for the delay.

Steve Pressman

Associate General Counsel

Civil Rights and Finance Law Office

Office of General Counsel, LLS. EPA
202/564-5439 {phone), 202/564-5416 {fax)

From: Corman, Bicky

Sent: Tuesday, April 30, 2013 9:42 AM

To: Pressman, Steve

Subject: not sure how this works, but here are my ocmments on the T6/EJ chart. we should try to put these into talking
points asap, when we are on the same

Page, thanks!

Bicky Corman

Deputy General Counsel

Office of General Counsel

U.S. Environmental Protection Agency
Corman.Bicky@EPA gov

Desk: 202-564-2202

E Personal Phone / Ex. 8 E

ED_002416_00046180-00002






EPA-HQ-2018-010543

Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 5/2/2013 3:42:42 PM

To: Pressman, Steve [Pressman.Steve@epa.gov]; Rhodes, Julia [Rhodes Julia@epa.gov]
CC: Jefferson, Tricia [Jefferson.Tricia@epa.gov]

Subject: Revisions based on Bicky's latest comments to comparison table

Attachments: | pgljberative Process / Ex. 5 |

Attached are my responses to Bicky's comments, Feel free to make additional changes. Note that | just sent this to David
because he's just getting started, so wanted him to work off this rather than creating a separate parallel draft. | pointed
gut that yvou hadn’t seen it vet.

From: Pressman, Steve

Sent: Thursday, May 02, 2013 9:27 AM

To: Chang, Patrick; Rhodes, Julia; Jefferson, Tricia

Subject: FW: not sure how this works, but here are my ocmments on the T6/EJ chart. we should try to put these into
talking points asap, when we are on the same

{just realized that she only sent this to me. We need to address her comments on the chart and see if the talking points
cover these same points, Sorry for the delay.

Steve Pressman

Associate General Counsel

Civil Rights and Finance Law Office

Office of General Counsel, LLS. EPA
202/564-5439 {phone), 202/564-5416 {fax)

From: Corman, Bicky

Sent: Tuesday, April 30, 2013 9:42 AM

To: Pressman, Steve

Subject: not sure how this works, but here are my ocmments on the T6/EJ chart. we should try to put these into talking
points asap, when we are on the same

Page, thanks!

Bicky Corman

Deputy General Counsel

Office of General Counsel

U.S. Environmental Protection Agency
Corman.Bicky@EPA gov

Desk: 202-564-2202

Personal Phone / Ex. 6
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 5/6/2013 9:32:32 PM

To: Pressman, Steve [Pressman.Steve@epa.gov]; Rhodes, Julia [Rhodes Julia@epa.gov]
Subject: FW: Revised NMP talking points documents - clean and markup

Attachments: Deliberative Process / Ex. 5

Ex. 5 - Deliberative/Attorney-Client

From: Corman, Bicky

Sent: Monday, May 06, 2013 5:31 PM

To: Patel, Manisha; Rhodes, Julia; Pressman, Steve; Chang, Patrick; Guadagno, Tony; Siciliano, CarolAnn
Subject: RE: Revised NMP talking points documents - clean and markup

Ex. 5 - Deliberative/Attorney-Client P say we are good to go in a moment with at least
the two documents (7] to OCR, OF) and Dianne. And others please look at the other changes?

Bicky Corman

Deputy General Counsel

Office of General Counsel

LS. Environmental Protection Agency
Corman.Bicky@EPA.gov

Desk: 202-564-2202
i Personal Phone / EX. 6 |

From: Patel, Manisha

Sent: Monday, May 06, 2013 5:10 PM

To: Corman, Bicky; Rhodes, Julia; Pressman, Steve; Chang, Patrick; Guadagno, Tony; Siciliano, CarolAnn
Subject: Revised NMP talking points documents - clean and markup

Adding Carol Ann to the string.

Attached is a clean version and a version that incorporates edits and answers outstanding comments/questions (via
responses in bubbles).

I think I've removed all the hightlighting and caught the typos,etc in the clean version, but let me know if you spot
anything I missed. There was a lot of toggling between screens/documents, so I might have missed one :)

From: Corman, Bicky

Sent: Monday, May 06, 2013 4:22 PM

To: Patel, Manisha; Rhodes, Julia; Pressman, Steve; Chang, Patrick; Guadagno, Tony
Subject: RE:

No worries, just trying to plan accordingly.
| think it may be easier at this point to send o Dianne, Lisa Garcia (O and OCR simultaneously,

Ex. 5 - Deliberative/Attorney-Client

fam seeing Lisa Garcia at 4:30 and can tell her these things are in the works.

Bicky Corman
Deputy General Counsel
{Office of General Counsel
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LS. Environmental Protection Agency
Corman.Bicky@EPA.gov

- Desk: 202-564-2207

Personal Phone / Ex. 6

From: Patel, Manisha

Sent: Monday, May 06, 2013 4:20 PM

To: Corman, Bicky; Rhodes, Julia; Pressman, Steve; Chang, Patrick; Guadagno, Tony
Subject: RE:

Okay, thanks -- Tony and I were waiting until all of our OGC comments were settled to send a courtesy copy to OEJ. Not
sure about status of sharing with OCR or whether OCR has shared theirs with OEJ.

I'll loop in this version, but then let's say after 5pm.  Sorry to miss your window.

-Manisha

From: Corman, Bicky

Sent: Monday, May 06, 2013 4:14 PM

To: Patel, Manisha; Rhodes, Julia; Pressman, Steve; Chang, Patrick
Subject: RE:

fam going to be in mesting from 4:30 - 5:00. Sorry if this is confusing things ~ here are some of my comments back to
CRFLO, and clarification of questions for CCHLO. I vou all will be gone by 5, need to know the status of Helena's
documents {do | need to package them all up? its fine, just need to know; do | need to review? Has OF) or OCH seen
purs? I not, will send to them at the same time | send to Dianne).

Personal Matters / Ex. 6

Bicky Corman

Deputy General Counsel

Office of General Counsel

LS. Environmaental Protection Agency
Corman.Bicky@EPA.gov

Desk: 202-564-2202

i Personal Phone / Ex. 6 |

From: Patel, Manisha

Sent: Monday, May 06, 2013 4:12 PM

To: Corman, Bicky; Rhodes, Julia; Pressman, Steve; Chang, Patrick

Subject: RE:

Hi,

I have the pen and am incorporating all the comments just now. Should have something to you within the next 20
minutes.

-Manisha

From: Corman, Bicky

Sent: Monday, May 06, 2013 3:50 PM

To: Patel, Manisha; Rhodes, Julia; Pressman, Steve; Chang, Patrick
Subject: FW:
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Not nudging, oh OK, yes | am, can you all give me an ETA for comments on this document, and/or whether there will be
any? Just trying to plan, so | know whether between 4 and 4:30 1 will be looking, we should speak; and/or that will occour
after 5:00, and the status of the remainder of the package for Diane. Thank you.

Bicky Corman

Deputy General Counsel

Office of General Counsel

LLS, Environmental Protection Agency
Corman.Bicky@EPA.gov

Desk: 202-564-2202

Personal Phone / Ex. 6

From: Corman, Bicky

Sent: Monday, May 06, 2013 12:37 PM
To: Patel, Manisha

Subject:

Bicky Corman
Deputy General Counsel
Office of General Counsel
U.S. Environmental Protection Agency
Corman.Bicky@EPA.gov
Desk: 202-564-2202
Personal Phone / Ex. 6
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 4/22/2013 6:53:27 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]; Bennett, Karen [Bennett.Karen@epa.gov]; Pressman, Steve
[Pressman.Steve@epa.gov]

Subject: RE: My edits -- back to you Jessica

I'm available at either time.

From: Rhodes, Julia

Sent: Monday, April 22, 2013 2:50 PM

To: Bennett, Karen; Chang, Patrick; Pressman, Steve
Subject: RE: My edits -- back to you Jessica

Perhaps we could meet at 330 or 4 o nail down a few factsy

Ex. 5 - Deliberative/Attorney-Client

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Oftice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Bennett, Karen

Sent: Monday, April 22, 2013 2:30 PM

To: Chang, Patrick; Rhodes, Julia; Pressman, Steve
Subject: RE: My edits -- back to you Jessica

| just touched base with lessica again to make sure | wasn't feeding yvou all false information, and she backed up what |
stated in my 2:00 email.

Ex. 5 - Deliberative/Attorney-Client

Sorry for not making all of this clearer earlier on. If you think if would be helpful, we could set up a pre-meeting prior to
the 4:30 with Bicky.

From: Bennett, Karen

Sent: Monday, April 22, 2013 2:00 PM

To: Chang, Patrick; Rhodes, Julia; Pressman, Steve
Subject: RE: My edits -- back to you Jessica

ED_002416_00046194-00001
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My understanding from Jessica and David re:i Ex. 5 - Deliberative/Attorney-Client |

Ex. 5 - Deliberative/Attorney-Client

From: Chang, Patrick

Sent: Monday, April 22, 2013 1:45 PM

To: Rhodes, Julia; Pressman, Steve

Cc: Bennett, Karen

Subject: RE: My edits -- back to you Jessica

Ex. 5 - Deliberative/Attorney-Client

| believe this info is different than what Karen heard on Friday.

From: Rhodes, Julia

Sent: Monday, April 22, 2013 1:34 PM

To: Pressman, Steve; Chang, Patrick

Cc: Bennett, Karen

Subject: FW: My edits -- back to you Jessica
Importance: High

Ex. 5 - Deliberative/Attorney-Client
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Having now had an opportunity to actually review the CCILO/OW draft, which I hadn’t had before the
meeting, [ have a few questions, observations.

Ex. 5 - Deliberative/Attorney-Client

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Oftice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Berol, David

Sent: Monday, April 22, 2013 12:43 PM

To: schroer, lee; Guadagno, Tony; Scott, Jessica; Rhodes, Julia; Bennett, Karen
Subject: My edits -- back to you Jessica

Importance: High

Ex. 5 - Deliberative/Attorney-Client

p d!ﬁ/y 5&/‘0/

U.S. EPA Office of General Counsel
202-564-6873
berol.david@epa.gov
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EPA-HQ-2018-010543

Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 4/11/2013 8:27:03 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: T6/E]J table

Attachments: | Deliberative Process / EX. 5

Here’s the draft as it stands following extensive input from David Coursen. 4 Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client

Patrick S. Chang

US EPA, Office of General Counsel, Civil Rights and Finance Law Office

202/564-1528 (0); 202/564-1428 (f)

ED_002416_00046197-00001
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 4/12/2013 8:47:58 PM

To: Coursen, David [Coursen.David@epa.gov]

CC: Rhodes, Julia [Rhodes.Julia@epa.gov]; Guadagno, Tony [Guadagno.Tony@epa.gov]
Subject: FW: EJ Analysis versus Title Vi Analysis (1st draft)

Attachments: | Deliberative Process / Ex. 5

Steve went ahead and looked at it, so this version reflects his commaents.

From: Chang, Patrick

Sent: Friday, April 12, 2013 12:34 PM

To: Coursen, David

Cc: Rhodes, Julia; Guadagno, Tony

Subject: RE: EJ Analysis versus Title VI Analysis (1st draft)

Here are some commeants/guestions from lulia. She’s hoping to send it to up to Steve {and Carol Ann) by COB today if
you're able to make revisions foday. Then on to Bicky by Monday. Thanks again,

From: Coursen, David

Sent: Thursday, April 11, 2013 11:09 AM

To: Chang, Patrick

Cc: Rhodes, Julia; Guadagno, Tony

Subject: RE: EJ Analysis versus Title VI Analysis (1st draft)

Patrick,

Here are some more revisions and darifications in response to your guestions. Give me a call if you want to
discuss. Thanks.

David F. Coursen

Ajr and Radiation Law Office

ERPA Office of General Counsel

202-564-0781

From: Chang, Patrick

Sent: Tuesday, April 09, 2013 4:34 PM

To: Coursen, David

Cc: Rhodes, Julia; Guadagno, Tony

Subject: RE: EJ Analysis versus Title VI Analysis (1st draft)

David,

Thanks for the quick turn around. P've incorporated your edits, but  have a few comments/guestions in the attached.
Thanks!

From: Coursen, David

Sent: Tuesday, April 09, 2013 1:59 PM

To: Chang, Patrick; Guadagno, Tony

Cc: Rhodes, Julia

Subject: EJ Analysis versus Title VI Analysis (1st draft)

This is a good start, | Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

See comments on attachment.

David F. Coursen

Alr and Radiation Law Office
EPA Office of General Counsel
202-564-0781

From: Chang, Patrick

Sent: Monday, April 08, 2013 3:41 PM

To: Coursen, David; Guadagno, Tony

Cc: Rhodes, Julia

Subject: RE: EJSCREEN plus EJ Analysis versus Title VI Analysis (1st draft)

David and Tony,

Here's my first crack at a comparison between T6 and £ analyses.. EX. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Thanks!

From: Scott, Jessica

Sent: Monday, April 08, 2013 1:44 PM

To: Coursen, David; Rhodes, Julia; Guadagno, Tony; Jefferson, Tricia
Cc: Chang, Patrick

Subject: RE: EJSCREEN plus EJ Analysis versus Title VI Analysis

Hi David,

Ex. 5 - Deliberative/Attorney-Client /| Ex. 7(e)

Thanks,

Jessica Scott

Attorney Advisor

US Environmental Protection Agency, Office of General Counsel
Cross-Cutting Issues Law Office

1200 Pennsylvania Avenue, NW

Room 7449E-2, Mailcode 2322 A

Washington, D.C. 20460 (use zip code 20004 for non-USPS couriers)
202-564-3314 (phone)
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From: Coursen, David

Sent: Monday, April 08, 2013 12:56 PM

To: Rhodes, Julia; Guadagno, Tony; Jefferson, Tricia

Cc: Chang, Patrick; Scott, Jessica

Subject: RE: EJSCREEN plus EJ Analysis versus Title VI Analysis

Thanks for the report. P adding Jessica to the distribution list. If she wants to opt out, that's fine, but she may have
some background information to add to the mix i Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e) i

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

David F. Coursen

Air and Radiation Law Office
EPA Office of General Counsel
202-564-0781

From: Rhodes, Julia

Sent: Monday, April 08, 2013 9:09 AM

To: Guadagno, Tony; Jefferson, Tricia; Coursen, David

Cc: Chang, Patrick

Subject: EJSCREEN plus EJ Analysis versus Title VI Analysis

Good morning.  Spoke to Bicky about the email that Patrick forward to this group last week.

In terms of deliverables, she anticipates the following:

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client /| Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

I don’t have a sense of the deadline for this activity, but would hope that we could exchange information and
possibly meet on Thursday or Friday of this week to discuss how to possibly respond to Bicky’s questions. Does
that seem feasible? It so, I can senta meeting invite.

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Oftice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

ED_002416_00046199-00005
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]
Sent: 4/12/2013 4:51:29 PM

To: Pressman, Steve [Pressman.Steve@epa.gov]
CC: Rhodes, Julia [Rhodes. Julia@epa.gov]
Subject: T6/EJ comparison table

Attachments: | Deliberative Process / Ex. 5
Steve,

Attached is a draft of the T6/EJ comparison table.i Ex. 5 - Deliberative/Attorney-Client

The T6 column is ready for your review. Julia has some comment bubbles for David, but he’s not in today, so there may
be some changes to that.

Patrick S. Chang

US EPA, Office of General Counsel, Civil Rights and Finance Law Office
202/564-1528 (0); 202/564-1428 (f)

ED_002416_00046203-00001
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 4/9/2013 8:33:55 PM

To: Coursen, David [Coursen.David@epa.gov]

CC: Rhodes, Julia [Rhodes.Julia@epa.gov]; Guadagno, Tony [Guadagno.Tony@epa.gov]
Subject: RE: EJ Analysis versus Title VI Analysis (1st draft)

Attachments: . Deliberative Process / Ex. 5

David,

Thanks for the quick turn around. Pve incorporated your edits, but | have a few comments/guestions in the attached.
Thanks!

From: Coursen, David

Sent: Tuesday, April 09, 2013 1:59 PM

To: Chang, Patrick; Guadagno, Tony

Cc: Rhodes, Julia

Subject: EJ Analysis versus Title VI Analysis (1st draft)

This is a good start. | Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

See comments on attachment.

David F. Coursen

Air and Radiation Law Office
EPA Office of General Counsel
202-564-0781

From: Chang, Patrick

Sent: Monday, April 08, 2013 3:41 PM

To: Coursen, David; Guadagno, Tony

Cc: Rhodes, Julia

Subject: RE: EJSCREEN plus EJ Analysis versus Title VI Analysis (1st draft)

David and Tony,

Here's my first crack at a comparison between T6 and E anaﬂywe Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Thanks!

From: Scott, Jessica
Sent: Monday, April 08, 2013 1:44 PM
To: Coursen, David; Rhodes, Julia; Guadagno, Tony; Jefferson, Tricia
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Cc: Chang, Patrick
Subject: RE: EJSCREEN plus EJ Analysis versus Title VI Analysis

Hi David,

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Thanks,

Jessica Scott

Attorney Advisor

US Environmental Protection Agency, Office of General Counsel
Cross-Cutting Issues Law Office

1200 Pennsylvania Avenue, NW

Room 7449E-2, Mailcode 2322A

Washington, D.C. 20460 (use zip code 20004 for non-USPS couriers)

From: Coursen, David

Sent: Monday, April 08, 2013 12:56 PM

To: Rhodes, Julia; Guadagno, Tony; Jefferson, Tricia

Cc: Chang, Patrick; Scott, Jessica

Subject: RE: EJSCREEN plus EJ Analysis versus Title VI Analysis

Thanks for the report. F'm adding Jessica to the distribution list,_f she wants Lo oot out. that's fine but she mav have
some background information to add to the mix Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e) '

Ex. 5 - Deliberative/Attorney-Client /| Ex. 7(e)

David F. Coursen

Ajr and Radiation Law Office
EPA Office of General Counsel
202-564-0781

From: Rhodes, Julia

Sent: Monday, April 08, 2013 9:09 AM

To: Guadagno, Tony; Jefferson, Tricia; Coursen, David

Cc: Chang, Patrick

Subject: EJISCREEN plus EJ Analysis versus Title VI Analysis

Good morning.  Spoke to Bicky about the email that Patrick forward to this group last week.

In terms of deliverables, she anticipates the following:

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

I don’t have a sense of the deadline for this activity, but would hope that we could exchange information and
possibly meet on Thursday or Friday of this week to discuss how to possibly respond to Bicky’s questions. Does
that seem feasible? It so, I can senta meeting invite.

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Oftice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 6/5/2013 5:47:19 PM

To: O'Lone, Mary [O'Lone.Mary@epa.gov]; Rhodes, Julia [Rhodes.Julia@epa.gov]; Gsell, Alyssa [Gsell.Alyssa@epa.gov]
Subject: FW: T6brown bag--today's meeting is cancelled. .

Attachments; Deliberative Process / Ex. 5

FYI, the version of the 1997 Mark Gross memo that Julia circulated earlier is missing the last page, so
use this one.

————— original Message-----

From: chang, Patrick

Sent: Wednesday, June 05, 2013 12:52 PM

To: 0'Lone, Mary; Rhodes, Julia; Gsell, Alyssa

Subject: RE: T6brown bag--today's meeting is cancelled.

Here's the brief.

————— original Message-----

From: O'Lone, Mary

Sent: Wednesday, June 05, 2013 11:14 AM

To: chang, Patrick; Rhodes, Julia; Gsell, Alyssa
Subject: RE: T6brown bag--today's meeting is cancelled.

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Mary O'Lone

Civil Rights and Finance Law office
office of General Counsel

Us EPA

1200 pPennsylvania Avenue, Nw
washington, DC 20460

(202) 564-4992

————— original Message-----

From: cChang, Patrick

Sent: Wednesday, June 05, 2013 10:59 AM

To: O'Lone, Mary; Rhodes, Julia; Gsell, Alyssa

Subject: RE: T6brown bag--today's meeting is cancelled.

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

————— original Message-----

From: O'Lone, Mary

Sent: Wednesday, June 05, 2013 10:12 AM

To: Rhodes, Julia; Gsell, Alyssa

cc: Chang, Patrick

Subject: RE: Tébrown bag--today's meeting is cancelled.

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Mary O'lLone

Civil Rights and Finance Law Office
office of General Counsel

Us EPA

1200 Pennsylvania Avenue, Nw
washington, DC 20460

(202) 564-4992

————— original Message-----

From: Rhodes, Julia

Sent: Wednesday, June 05, 2013 10:04 AM
To: Gsell, Alyssa; 0'Lone, Mary

ED_002416_00046216-00001
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Cc: Chang, Patrick
Subject: RE: T6brown bag--today's meeting is cancelled.

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group Civil Rights and Finance Law 0ffice office
of General Counsel Environmental Protection Agency

1200 pPennsylvania Avenue, Nw, 2399A

washington, DC 20460

Phone: 202.564.1417

————— original Message-----

From: Gsell, Alyssa

Sent: Wednesday, June 05, 2013 9:50 AM

To: 0'Lone, Mary

Cc: Rhodes, Julia

Subject: RE: Tébrown bag--today's meeting is cancelled.

Mary --
I'm not sure what Bicky wants either, or what brought about the assignment. 3Julia, do you know?

Thanks for the document, Mary. I will use is as a start.

Alyssa

From: O'Lone, Mary

Sent: Wednesday, June 05, 2013 9:42 AM

To: Gsell, Alyssa

Cc: Rhodes, Julia

Subject: FW: Tébrown bag--today's meeting is cancelled.

Ex: 5 - Deliberative/Attorney-Client / Ex. 7(e)

Civil Rights and Finance Law 0ffice
office of General Counsel

Us EPA

1200 Pennsylvania Avenue, Nw
washington, DC 20460

(202) 564-4992

From: Rhodes, Julia

Sent: Tuesday, June 04, 2013 11:30 AM

To: O'Lone, Mary; Bennett, Karen; Chang, Patrick; Goerke, Ariadne; Gsell, Alyssa; Isales, Daniel;
Jefferson, Tricia; Lovett, Lauren; Baumstark, Kristine

Subject: RE: T6brown bag--today's meeting is cancelled.

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group Civil Rights and Finance Law Office office
of General Counsel Environmental Protection Agency

1200 pPennsylvania Avenue, Nw, 2399A

washington, DC 20460

Phone: 202.564.1417

From: O'Lone, Mary

Sent: Tuesday, June 04, 2013 10:11 AM

To: Rhodes, Julia; Bennett, Karen; Chang, Patrick; Goerke, Ariadne; Gsell, Alyssa; Isales, Daniel;
Jefferson, Tricia; Lovett, Lauren; Baumstark, Kristine

Subject: RE: T6brown bag

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

whe is doing the various Bicky items? I may have old stuff on some of those topics.

Mary O'Lone

Civil Rights and Finance Law 0Office
office of General Counsel

Us EPA

1200 Pennsylvania Avenue, Nw
washington, DC 20460

(202) 564-4992

From: Rhodes, Julia

Sent: Tuesday, June 04, 2013 9:23 AM

To: Bennett, Karen; Chang, Patrick; Goerke, Ariadne; Gsell, Alyssa; Isales, Daniel; Jefferson, Tricia;
Lovett, Lauren; O'Lone, Mary; Baumstark, Kristine

Subject: Tébrown bag

Hello. Anyone have anything that they want to discuss today? Perhaps we should cancel?

what I have is as follows:

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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our weekly with Bicky has been moved to 10, so it is possible/Tikely that there may be
add'lt'lona] I0Us resulting from that meeting.

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group Civil Rights and Finance Law Office Office
of General Counsel Environmental Protection Agency

1200 pennsylvania Avenue, Nw, 2399A

washington, DC 20460

Phone: 202.564.1417
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 4/30/2013 2:21:36 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: FW: EISCREEN and T6

Attachments: ! Deliberative Process / Ex. 5

Bicky’s comment #2 in the attached is about the T6/E} comparison table. | Ex. S - Deliberative/Attorney-Client 5

Ex. 5 - Deliberative/Attorney-Client

Bicky goes on to say that she wants that info presented in the talking points. | assume she's referring to the TPs that
Manisha is working on, so I'm going to forward the comment to Manisha.,

From: Jefferson, Tricia

Sent: Tuesday, April 30, 2013 10:11 AM
To: Chang, Patrick

Cc: Rhodes, Julia

Subject: FW: EJSCREEN and T6

Hi Patrick,
Please see Bicky's comments in the attached as they relate to the El and T6 chart you've developed.

Tricia

From: Corman, Bicky

Sent: Tuesday, April 30, 2013 9:57 AM
To: Jefferson, Tricia; Loving, Shanita
Cc: Rhodes, Julia

Subject: RE: EJSCREEN and T6

Thank you. Here are comments.

Bicky Corman

Deputy General Counsel

Office of General Counsel

U5, Environmaental Protection Agency
Corman.Bicky@EPA.gov

Desk: 202-564-2202

E Personal Phone / Ex. 6 E

From: Jefferson, Tricia

Sent: Tuesday, April 30, 2013 9:43 AM
To: Corman, Bicky; Loving, Shanita
Cc: Rhodes, Julia

Subject: FW: EJSCREEN and T6

Hi Bicky,

ED_002416_00046221-00001
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Ex. 6 - Deliberative/Attorney-Client We didn't
have time to discuss at last weelk’s meeting. f you have time to review, we are happy to discuss this afternoon at the 76
weekly,

Tricia

From: Rhodes, Julia

Sent: Thursday, April 18, 2013 12:41 PM

To: Corman, Bicky; Pressman, Steve; Siciliano, CarolAnn; Guadagno, Tony; Coursen, David
Cc: Jefferson, Tricia; Loving, Shanita

Subject: FW: EJSCREEN and T6

Hello. I am forwarding this message, at Tricia's request, to ensure that everyone has a copy of this document for next
week's internal T6 meeting. [Tricia's outlook account won't let her attach any documents].

From: Jefferson, Tricia

Sent: Wednesday, April 17, 2013 7:32 PM

To: Corman, Bicky

Cc: Loving, Shanita; Coursen, David; Guadagno, Tony; Pressman, Steve; Rhodes, Julia
Subject: RE: EJSCREEN and T6

My apologies. Here it is.

From: Corman, Bicky

Sent: Wednesday, April 17, 2013 7:17 PM

To: Jefferson, Tricia

Cc: Loving, Shanita; Coursen, David; Guadagno, Tony; Pressman, Steve; Rhodes, Julia
Subject: Re: EJSCREEN and T6

Hi, Tricia. Nothing was attached?

From: Jefferson, Tricia

Sent: Wednesday, April 17, 2013 6:16:10 PM

To: Corman, Bicky

Cc: Loving, Shanita; Coursen, David; Guadagno, Tony; Pressman, Steve; Rhodes, Julia
Subject: EJSCREEN and T6

Hi Bicky,
; Ex. 5 - Deliberative/Attorney-Client ‘We are
happy to answer any questions you may have during our weekly meeting tomorrow.
Thanks,
Tricia
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EPA-HQ-2018-010543

Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 4/30/2013 2:12:04 PM

To: Jefferson, Tricia [Jefferson.Tricia@epa.gov]; Rhodes, Julia [Rhodes. Julia@epa.gov]; Bennett, Karen

[Bennett.Karen@epa.gov]; Goerke, Ariadne [Goerke.Ariadne@epa.gov]; Gsell, Alyssa [Gsell.Alyssa@epa.gov]; Isales,
Daniel [Isales.Daniel@epa.gov]; Lovett, Lauren [Lovett.Lauren@epa.gov]; O'Lone, Mary [O'Lone.Mary@epa.gov]
Subject: FW: weekly internal meeting and CRFLO Reg

Attachments: Deliberative Process / Ex. §

And here’s the T6/F) comparison table.

JULIA - At our weekdy w/ Bicky on Tuesday last week, she had’t had a chance to review the Iatest draft of the T6/E]
comparison table, so we did not discuss it. Bicky just sent the table back to me vig CT5 this morning, but there don't
seem to be any edits in the document. 5o it would be helpful to keep that item on the agenda to find out what she
wants to do w/ it now, if anything, other than Manisha's talking points.

From: Jefferson, Tricia

Sent: Tuesday, April 30, 2013 10:09 AM

To: Rhodes, Julia; Bennett, Karen; Chang, Patrick; Goerke, Ariadne; Gsell, Alyssa; Isales, Daniel; Lovett, Lauren; O'Lone,
Mary

Subject: RE: weekly internal meeting and CRFLO Reg

Here's the draft analysis of application of EISCREEN to T8 impact analysis.

From: Rhodes, Julia

Sent: Tuesday, April 30, 2013 9:33 AM

To: Bennett, Karen; Chang, Patrick; Goerke, Ariadne; Gsell, Alyssa; Isales, Daniel; Jefferson, Tricia; Lovett, Lauren;
O'Lone, Mary

Subject: weekly internal meeting and CRFLO Reg

Ex. 5 - Deliberative/Attorney-Client
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Ex. 5 - Deliberative/Attorney-Client

Thanks,
Julia

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Oftice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

ED_002416_00046223-00002
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 5/6/2013 7:12:48 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]; Pressman, Steve [Pressman.Steve@epa.gov]
CC: Jefferson, Tricia [Jefferson.Tricia@epa.gov]

Subject: FW: Bicky's most recent cmts on comparison table

Attachments: Deliberative Process / Ex. 5

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(€) iI’ve made the changes to the current version, so | asked Marna to
send the CTS package back to me so that { can update it

From: Coursen, David

Sent: Monday, May 06, 2013 11:09 AM

To: Chang, Patrick

Cc: Doster, Brian

Subject: FW: Bicky's most recent cmts on comparison table

Where is this package? s it oo late for revisions to reflect Brian's comments?

David F. Coursen

Ajr and Radiation Law Office
EPA Office of General Counsel
202-564-0781

From: Doster, Brian

Sent: Monday, May 06, 2013 9:34 AM

To: Coursen, David

Subject: RE: Bicky's most recent cmts on comparison table

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Other than that, just some minor typographical glitches and one run on sentence.

Where is this in process. [saw a notice that Patrick has put this into CTS for Bicky’s review, but its not clear
that includes these comments from you or would include my minor thoughts here.

From: Coursen, David

Sent: Thursday, May 02, 2013 5:39 PM

To: Doster, Brian

Subject: FW: Bicky's most recent cmts on comparison table
Importance: High

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

David F. Coursen

Air and Radiation Law Office
EPA Office of Genersl Counsel
202-564-0781
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From: Coursen, David

Sent: Thursday, May 02, 2013 5:31 PM

To: Chang, Patrick; Guadagno, Tony

Cc: Patel, Manisha

Subject: RE: Bicky's most recent cmts on comparison table

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

David F. Coursen

Alr and Radiation Law Office
ERA Office of General Counsel
202-564-0781

From: Chang, Patrick

Sent: Thursday, May 02, 2013 5:05 PM

To: Coursen, David; Guadagno, Tony

Cc: Patel, Manisha

Subject: RE: Bicky's most recent cmts on comparison table

il combine our two comment documents, but can you tweak yours? In the margin comments, | can see vour text b/cit’s
highlighted yellow {correct?), but in the table, your changes are the same color as Bicky’s. Can you highlight that, too?

Ex. 5 - Deliberative/Attorney-Client /| Ex. 7(e)

Thanks.

From: Coursen, David

Sent: Thursday, May 02, 2013 4:26 PM

To: Chang, Patrick; Guadagno, Tony

Cc: Patel, Manisha

Subject: RE: Bicky's most recent cmts on comparison table

Here are my comments responding to Bicky’s. |started working on this before | got vour mark-up.
Give me a call if vou want to discuss.
Thanks.

David F. Coursen

ED_002416_00046226-00002
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Alr and Radiation Law Office
ERA Office of General Counsel
202-564-0781

From: Chang, Patrick

Sent: Thursday, May 02, 2013 11:41 AM

To: Coursen, David; Guadagno, Tony

Cc: Patel, Manisha

Subject: RE: Bicky's most recent cmts on comparison table

{just finished my responses to her commaents, so why don’t vou work off of this one. {(Note that Julia and Steve haven't
seen this yet, so they may have more changes.}

Deliberative Process / Ex. 5

From: Coursen, David

Sent: Thursday, May 02, 2013 11:35 AM

To: Chang, Patrick; Guadagno, Tony

Cc: Patel, Manisha

Subject: RE: Bicky's most recent cmts on comparison table

5o can | just work off the mark-up she sent?

David F. Coursen

Alr and Radiation Law Office
ERA Office of General Counsel
202-564-0781

From: Chang, Patrick

Sent: Thursday, May 02, 2013 11:34 AM

To: Coursen, David; Guadagno, Tony

Cc: Patel, Manisha

Subject: RE: Bicky's most recent cmts on comparison table

it's the one you last commented on. Bicky's comments that she sent to Steve were on the prior version. Fortunately, it
appears that the difference between the two is minor,

From: Coursen, David

Sent: Thursday, May 02, 2013 11:33 AM

To: Chang, Patrick; Guadagno, Tony

Cc: Patel, Manisha

Subject: RE: Bicky's most recent cmts on comparison table

Quch. For better version control, please send me the most recent draft,

David F. Coursen

Ajr and Radiation Law Office
EPA Office of General Counsel
202-564-0781

From: Chang, Patrick
Sent: Thursday, May 02, 2013 10:39 AM
To: Coursen, David; Guadagno, Tony
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Cc: Patel, Manisha
Subject: RE: Bicky's most recent cmts on comparison table

| just noticed that Bicky's comments are not on the most recent draft, so heads up on that,

From: Coursen, David

Sent: Thursday, May 02, 2013 9:38 AM

To: Guadagno, Tony

Cc: Patel, Manisha; Chang, Patrick

Subject: FW: Bicky's most recent cmts on comparison table

FY1. Yet ancther round. | just took a quick look and quickly stopped counting manusally, but the bubbled numbering
doesn’t stop until it reaches 15, it seems that the more revisions we make, the more revisions are being
requested. Last time there were only a couple.

il take 3 look at this before | go home, but may not be able to get to it much earlier. And with so many revisions, | will
want to run my comments by you.

Oy vey.

David F. Coursen

Air and Radiation Law Office
EPA Office of General Counsel
202-564-0781

From: Chang, Patrick

Sent: Thursday, May 02, 2013 9:30 AM

To: Coursen, David

Subject: Bicky's most recent cmts on comparison table

See attached. 1 just gotit,i EX. 5 - Deliberative/Attorney-Client / Ex. 7(e)

From: Pressman, Steve

Sent: Thursday, May 02, 2013 9:27 AM

To: Chang, Patrick; Rhodes, Julia; Jefferson, Tricia

Subject: FW: not sure how this works, but here are my ocmments on the T6/EJ chart. we should try to put these into
talking points asap, when we are on the same

| just realized that she only sent this to me. We need to address her comments on the chart and see if the talking points
cover these same points. Sorry for the delay.

Steve Pressman

Associate General Counsel

Civil Rights and Finance Law Office

Office of General Counsel, U5, EPA
202/564-5438 {phone), 202/564-54 18 {fax}

From: Corman, Bicky

Sent: Tuesday, April 30, 2013 9:42 AM

To: Pressman, Steve

Subject: not sure how this works, but here are my ocmments on the T6/EJ chart. we should try to put these into talking
points asap, when we are on the same

Page, thanks!
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Bicky Corman

Deputy General Counsel

Office of General Counsel

U.S. Environmental Protection Agency
Corman.Bicky@EPA.gov

Desk: 202-564-2202

Personal Phone / Ex. 6
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Message

From: Corman, Bicky [Corman.Bicky@epa.gov]

Sent: 12/11/2013 11:29:40 PM

To: Chang, Patrick [Chang.Patrick@epa.gov]; Rhodes, Julia [Rhodes.Julia@epa.gov]; Pressman, Steve
[Pressman.Steve@epa.gov]

Subject: my comments on the t6 adversity paper

Attachments:

Bicky Corman

Deliberative Process / Ex. 5

Deputy General Counsel

Office of General Counsel

U.S. Environmental Protection Agency
Corman.Bicky@EPA.gov

Desk: 202-564-2202

Personal Phone / Ex. 6
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Message

From: Corman, Bicky [Corman.Bicky@epa.gov]

Sent: 2/27/2014 3:31:41 AM

To: Chang, Patrick [Chang.Patrick@epa.gov]; Rhodes, Julia [Rhodes.Julia@epa.gov]
Subject: FW: CTS Pending Items Newsletter

Attachments: |  Deliberative Process / Ex. 5

Looks good! Thank you so much! Let’s have it ready to discuss as part of plan helena is drafting? To discuss in Friday
DCRO prep meeting?

Bicky Corman

Deputy General Counsel

Office of General Counsel

LS. Environmental Protection Agency
Corman.Bicky@EPA.gov

Desk: 202-564-2202

Personal Phone / Ex. 6

From: DCOGCLN1/DC/USEPA/US [mailto:DCOGCLN1/DC/USEPA/US@epamail.epa.gov]

Sent: Wednesday, February 26, 2014 5:31 AM

To: Garbow, Avi; Corman, Bicky; Mallory, Brenda; Veney, Carla; Fort, Daniel; Schramm, Daniel; Jones, Gail-R; Keith,
Jennie; Fugh, Justina; Auerbacher, Kevin; Minoli, Kevin; McDermott, Marna; Patrick, Monique; Loving, Shanita
Subject: CTS Pending Items Newsletter

CTS Pending ltems - Your goal is to make this list EMPTY! Click a link at the left and follow-up on every item.

Current Approver [ Due Date ] Showing Pending ltems Only

Deliberative Process / Ex. 5
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Message

From: Corman, Bicky [Corman.Bicky@epa.gov]

Sent: 3/10/2014 3:24:52 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: Re: Due date for comments on DOJ's draft legal manual chapter on disparate impacts

Of course! What do vou want to do about the letter? You saw the email traffic between me and Velveta?

From: Rhodes, Julia

Sent: Monday, March 10, 2014 9:49:45 AM

To: Corman, Bicky

Subject: RE: Due date for comments on DOJ's draft legal manual chapter on disparate impacts

Al rub it ing am wicked jealous!

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e) i

Lfl_ﬁ_jfjf_ﬂjﬁf“_ff_ﬁj Do you have time on Tuesday morning to give us any of your comments?
Julia Rhodes

Acting Deputy General Counsel for Civil Rights and Finance Law Office, and
Assistant General Counsel tor the Civil Rights Practice Group

Civil Rights and Finance Law Oftice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Corman, Bicky

Sent: Monday, March 10, 2014 9:38 AM

To: Rhodes, Julia

Subject: Re: Due date for comments on DOJ's draft legal manual chapter on disparate impacts

Thanks, lulia. Did yvou find out if commaents are indeed due today? | am happy to look, tho likely after 11:30. {We didn't
leave for our beachside walk yet.}

From: Rhodes, Julia

Sent: Monday, March 10, 2014 9:28:52 AM

To: Corman, Bicky; O'Lone, Mary

Cc: Redden, Kenneth; Schramm, Daniel; Patrick, Monique; Goerke, Ariadne

Subject: RE: Due date for comments on DOJ's draft legal manual chapter on disparate impacts

Horwarded the document in (TS to Bicky after making a few grammatical twea}akssi Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e) |

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

i
!
i
i

Ex. 5 -Deliberativaiatiomey-client / x. 0) iA F{achied is the version containing my edits which is also in CTS.

Julia Rhodes
Acting Deputy General Counsel for Civil Rights and Finance Law Oftfice, and
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Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Ottice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Corman, Bicky

Sent: Sunday, March 09, 2014 6:52 PM

To: O'Lone, Mary

Cc: Redden, Kenneth; Rhodes, Julia; Schramm, Daniel; Patrick, Monique; Goerke, Ariadne
Subject: Re: Due date for comments on DOJ's draft legal manual chapter on disparate impacts

Mary et al.: fam in Miami tomorrow, Monday. Personal Matters / Ex. 6 i{ am happy to read/forward comments as you
wish, but will not easily be able to redline etc. on my own, P will await instruction from Julia tomorrow on what you all
wish for me to dog Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client Thanks!

From: O'Lone, Mary

Sent: Friday, March 7, 2014 6:12:07 PM

To: O'Lone, Mary; Corman, Bicky

Cc: Redden, Kenneth; Rhodes, Julia; Schramm, Daniel; Patrick, Monique; Goerke, Ariadne
Subject: Due date for comments on DOJ's draft legal manual chapter on disparate impacts

PS. { think | figured out the tracker thing. | Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client

Mary O'Lone

Civil Rights and Finance Law Office
Office of General Counsel

US EPA

1200 Pennsylvania Avenue, NW
Washington, DC 20460

{202) 564-4892

From: O'Lone, Mary

Sent: Friday, March 07, 2014 6:03 PM

To: Corman, Bicky

Cc: Redden, Kenneth; Rhodes, Julia; Schramm, Daniel; Patrick, Monique; Goerke, Ariadne
Subject: CRFLO comments on DOJ's draft legal manual chapter on disparate impacts

Bicky-

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Now, | have to try to figure out how to put this thing in the correspondence tracker thing. I've never done it before, so
don’t be surprised if there is a significant time lag between this email & the tracker thing or if its distribution is
botched. Thanks, Mary

Mary O'Lone

Civil Rights and Finance Law Office
Office of General Counsel

US EPA

1200 Pennsylvania Avenue, NW
Washington, DC 20460

{202) 564-4992
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Message

From: Corman, Bicky [Corman.Bicky@epa.gov]

Sent: 3/11/2014 6:58:07 PM

To: O'Lone, Mary [OLone.Mary@epa.gov]; Rhodes, Julia [Rhodes. Julia@epa.gov]

CC: Redden, Kenneth [Redden.Kenneth@epa.gov]; Schramm, Daniel [Schramm.Daniel@epa.gov]; Patrick, Monique
[Patrick.Monique@epa.gov]; Goerke, Ariadne [Goerke.Ariadne@epa.gov]

Subject: Re: For 3:30 CRFLO meeting -- RE: Due date for comments on DOJ's draft legal manual chapter on disparate impacts

Mary - | have no computer and monigue isn't hare for me to forward a document for printing. And | can't easily see on
my blackberry. Do yvou mind printing the relevant pages and/or my comments and/or outstanding questions for the
3:307 Thanks!]

From: O'Lone, Mary

Sent: Tuesday, March 11, 2014 1:58:21 PM

To: Corman, Bicky; Rhodes, Julia

Cc: Redden, Kenneth; Schramm, Daniel; Patrick, Monique; Goerke, Ariadne

Subject: For 3:30 CRFLO meeting -- RE: Due date for comments on DOJ's draft legal manual chapter on disparate impacts

Bicky-

We've tried to address your comments and/or will discuss at 3:30. Sadly, something about my more recent
home version of Word or Microsoft Office has stripped the numbers out of the comments.

Comment 4 is at the bottom of page 14.

Comment 17 is on or about page 32. : Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e) i

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Comment 29 is at the top of page 56.

Thanks, Mary

Mary O'Lone

Civil Rights and Finance Law Office
Office of General Counsel

US EPA

1200 Pennsylvania Ave., NW
Washington, DC 20460

(202) 564-4992

From: Corman, Bicky

Sent: Monday, March 10, 2014 1:27 PM

To: Rhodes, Julia; O'Lone, Mary

Cc: Redden, Kenneth; Schramm, Daniel; Patrick, Monique; Goerke, Ariadne

Subject: Re: Due date for comments on DOJ's draft legal manual chapter on disparate impacts

Wowie, Alot of good work in here. | only skimmed, have some quick reactions in the areas we already commented, and
one new one.

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

this point? Thanks! | can discuss these tomorrow {and commaents on letter, if you want; and if you want to get on my
calendar). Thanks!

From: Rhodes, Julia

Sent: Monday, March 10, 2014 9:28:52 AM

To: Corman, Bicky; O'Lone, Mary

Cc: Redden, Kenneth; Schramm, Daniel; Patrick, Monique; Goerke, Ariadne

Subject: RE: Due date for comments on DOJ's draft legal manual chapter on disparate impacts

{ forwarded the document in CTS to Bicky after making a few grammatical tweaksi Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

- Deliberativelattomney-Client £x. 7te) | Attached is the version containing my edits which is also in CTS,

Julia Rhodes

Acting Deputy General Counsel for Civil Rights and Finance Law Office, and
Assistant General Counsel for the Civil Rights Practice Group

Civil Rights and Finance Law Ottice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Corman, Bicky

Sent: Sunday, March 09, 2014 6:52 PM

To: O'lone, Mary

Cc: Redden, Kenneth; Rhodes, Julia; Schramm, Daniel; Patrick, Monique; Goerke, Ariadne
Subject: Re: Due date for comments on DCJ's draft legal manual chapter on disparate impacts

Mary et al.: L am in Miami tomorrow, Monday.@ Personal Matters / Ex. 6 E arm happy to read/forward comments as you

wish, but will not easily be able 1o redline eto. on my own, T will await instruction from Julia tomorrow on what vou all
wish for me to do Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e) iThanks!

From: O'Lone, Mary

Sent: Friday, March 7, 2014 6:12:07 PM

To: O'Lone, Mary; Corman, Bicky

Cc: Redden, Kenneth; Rhodes, Julia; Schramm, Daniel; Patrick, Monique; Goerke, Ariadne
Subject: Due date for comments on DOJ's draft legal manual chapter on disparate impacts
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EPA-HQ-2018-010543

PS. 1 think | figured out the tracker thing. Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
Mary O'Lone

Civil Rights and Finance Law Office
Office of General Counsel

US ERA

1200 Pennsvivania Avenue, NW
Washington, DC 20460

{302} 564-4892

From: O'Lone, Mary

Sent: Friday, March 07, 2014 6:03 PM

To: Corman, Bicky

{c: Redden, Kenneth; Rhodes, Julia; Schramm, Daniel; Patrick, Monigue; Goerke, Ariadne
Subject: CRFLO comments on DOJs draft legal manual chapter on disparate impacts

Bicky-

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Now, | have to try to figure out how to put this thing in the correspondence tracker thing. I've never done it before, so
don’t be surprised if there is a significant time lag between this email & the tracker thing or if its distribution is
botched. Thanks, Mary

Mary G'Lone

Civil Rights and Finance Law Office
Office of General Counsel

US EPA

1200 Pennsylvania Avenue, NW
Washington, DC 20460

{202) 564-4992

ED_002416_00046260-00003







EPA-HQ-2018-010543

Message

From: Corman, Bicky [Corman.Bicky@epa.gov]

Sent: 3/13/2013 11:50:31 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]; Chang, Patrick [Chang.Patrick@epa.gov]
Subject: RE: Revised talking pts re adversity paper

Attachments: | Deliberative Process / Ex. 5 !

if vou are are able, | would feel more comfortable if vou could look., Thanks!

Bicky Corman

Deputy General Counsel

Office of General Counsel

U.S, Ervironmental Protection Agency
Corman.Bicky@EPA gov

Desk: 202-564-2202

i Personal Phone / Ex. 6 !

From: Loving, Shanita

Sent: Wednesday, March 13, 2013 3:58 PM

To: Corman, Bicky

Cc: Chang, Patrick

Subject: DUE: Revised talking pts re adversity paper
Importance: High

Hi Bicky,

Did you take a look at this document yet? Patrick is here to remind you that #t's due today by 5:00 pm. He also
mentioned that if vou have handwritten edits he can come down to pick them up from you and incorporate the edits on
the slectronic document. Thanks

Shanita Loving

Program Specialist
Environmental Protection Agency
Office of General Counsel

Main: {202) 564-8064

Direct: {202} 564-4728

Faxe {202) 564-1428

From: Chang, Patrick

Sent: Wednesday, March 13, 2013 11:38 AM

To: Corman, Bicky; Rhodes, Julia; Redden, Kenneth; Loving, Shanita; McDermott, Marna
Subject: FW: Revised talking pts re adversity paper

Could you please substitute the attached document for what | sent earlier this morning? Thanks.

{Bicky, in case you've started reading the 10:30am version, P've marked the two places where this version is different.}

From: Chang, Patrick

Sent: Wednesday, March 13, 2013 10:55 AM

To: Corman, Bicky; Rhodes, Julia; Redden, Kenneth
Cc: Loving, Shanita

Subject: Revised talking pts re adversity paper

ED_002416_00046261-00001
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This should reflect our conversation of this morning and Julia’s electronic comments. I'll put it in CTS now, too.

Patrick S. Chang

US EPA, Office of General Counsel, Civil Rights and Finance Law Office
202/564-1528 (0); 202/564-1428 (f)
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Message

From: Coursen, David [Coursen.David@epa.gov]

Sent: 4/17/2013 4:15:28 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]; Jefferson, Tricia [Jefferson.Tricia@epa.gov]
CC: Guadagno, Tony [Guadagno.Tony@epa.gov]

Subject: FW: EJSCREEN Draft analysis of applicability to T6! Deliberative Process / Ex. 5
Attachments: | i Deliberative Process / Ex. 5 e

Importance: High
A couple of minor CCHLO comments.

David F. Coursen

Air and Radiation Law Office
EPA Office of General Counsel
202-564-0781

From: Guadagno, Tony

Sent: Wednesday, April 17, 2013 8:49 AM
To: Coursen, David

Subject: FW: EJSCREEN Draft analysis of applicability to T6 ! Deliberative Process / Ex. 5
Importance: High

Hi David ~ Attached are my few very minor comments on pp. 3 and 4. Thanks

Tony Guadagno

EPA Office of General Counsel
Cross-Cutting Issues Law Office
202-564-5537 {phone)
202-564-5541 {fax}

From: Jefferson, Tricia

Sent: Tuesday, April 16, 2013 4:55 PM

To: Rhodes, Julia; Coursen, David; Guadagno, Tony
Subject: EJSCREEN Draft analysis of applicability to T6 Dellberatlve Process |/ Ex. 5
Importance: High

Hi all,

Here is a revised version of the EJSCREEN/T6 briefing paper. Please send your comments as soon as possible. Julia is
meeting with Bicky on Thursday so we need this finalized by COB tomorrow.

Thanks,

Tricia
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Message

From: Coursen, David [Coursen.David@epa.gov]

Sent: 4/9/2013 5:58:34 PM

To: Chang, Patrick [Chang.Patrick@epa.gov]; Guadagno, Tony [Guadagno.Tony@epa.gov]
CC: Rhodes, Julia [Rhodes. Julia@epa.gov]

Subject: EJ Analysis versus Title VI Analysis (1st draft)

Attachments: | Deliberative Process / Ex. 5 |

This is a good start. | Ex.’5 - Deliberative/Atiorney-Client 7Ex. 7(e)

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Ses commaents on attachment,

David F. Coursen

Ajr and Radiation Law Office
EPA Office of General Counsel
202-564-0781

From: Chang, Patrick

Sent: Monday, April 08, 2013 3:41 PM

To: Coursen, David; Guadagno, Tony

Cc: Rhodes, Julia

Subject: RE: EJSCREEN plus EJ Analysis versus Title VI Analysis (1st draft)

David and Tony,

Here's my first crack at a comparison between T6 and £ smaiysm Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Ex. 5 - Deliberative/Attorney-Client /| Ex. 7(e)

Thanks!

From: Scott, Jessica

Sent: Monday, April 08, 2013 1:44 PM

To: Coursen, David; Rhodes, Julia; Guadagno, Tony; Jefferson, Tricia
Cc: Chang, Patrick

Subject: RE: EJSCREEN plus EJ Analysis versus Title VI Analysis

Hi David,

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Thanks,

ED_002416_00046307-00001
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Jessica Scott

Attorney Advisor

US Environmental Protection Agency, Office of General Counsel
Cross-Cutting Issues Law Office

1200 Pennsylvania Avenue, NW

Room 7449E-2, Mailcode 2322A

Wash ﬁ,ngt(m [2.C. 20460 (use zip code 20004 for non-USPS couriers)
202-56¢

202-564- JJ!U (Eax}

From: Coursen, David

Sent: Monday, April 08, 2013 12:56 PM

To: Rhodes, Julia; Guadagno, Tony; Jefferson, Tricia

Cc: Chang, Patrick; Scott, Jessica

Subject: RE: EJSCREEN plus EJ Analysis versus Title VI Analysis

Thanks for the report. P adding Jessica to the distribution list. If she wants to opt out, that's fine, but she may have
some background information to add to the mixi Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

David F. Coursen

Alr and Radiation Law Office
ERPA Office of General Counsel
202-564-0781

From: Rhodes, Julia

Sent: Monday, April 08, 2013 9:09 AM

To: Guadagno, Tony; Jefferson, Tricia; Coursen, David

Cc: Chang, Patrick

Subject: EJSCREEN plus EJ Analysis versus Title VI Analysis

Good morning.  Spoke to Bicky about the email that Patrick forward to this group last week.

In terms of deliverables, she anticipates the following:

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

I don’t have a sense of the deadline for this activity, but would hope that we could exchange information and
possibly meet on Thursday or Friday of this week to discuss how to possibly respond to Bicky’s questions. Does
that seem fteasible? If so, I can senta meeting invite.

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Ottice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417
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Message

From: Coursen, David [Coursen.David@epa.gov]

Sent: 4/11/2013 3:08:46 PM

To: Chang, Patrick [Chang.Patrick@epa.gov]

CC: Rhodes, Julia [Rhodes.Julia@epa.gov]; Guadagno, Tony [Guadagno.Tony@epa.gov]
Subject: RE: EJ Analysis versus Title VI Analysis (1st draft)

Attachments: . Deliberative Process / Ex. 5

Patrick,

Here are some more revisions and clarifications in response to your questions. Give me a call f youwant to
discuss., Thanks.

David F. Coursen

Alr and Radiation Law Office

EPA Office of General Counsel

202-564-0781

From: Chang, Patrick

Sent: Tuesday, April 09, 2013 4:34 PM

To: Coursen, David

Cc: Rhodes, Julia; Guadagno, Tony

Subject: RE: EJ Analysis versus Title VI Analysis (1st draft)

David,

Thanks for the guick turn around. Fve incorporated your edits, but T have a few comments/questions in the attached.
Thanks!

From: Coursen, David

Sent: Tuesday, April 09, 2013 1:59 PM

To: Chang, Patrick; Guadagno, Tony

Cc: Rhodes, Julia

Subject: EJ Analysis versus Title VI Analysis (1st draft)

This is a good start. Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Ex. 5 - Deliberative/Attorney-Client /| Ex. 7(e)

See comments on attachment.

David F. Coursen

Alr and Radiation Law Office
EPA Office of General Counsel
202-564-0781

From: Chang, Patrick
Sent: Monday, April 08, 2013 3:41 PM
To: Coursen, David; Guadagno, Tony
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Cc: Rhodes, Julia
Subject: RE: EJSCREEN plus EJ Analysis versus Title VI Analysis (1st draft)

David and Tony,

Here's my first crack at a comparison between T6 and Ef analyses.| EX. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Thanks!

From: Scott, Jessica

Sent: Monday, April 08, 2013 1:44 PM

To: Coursen, David; Rhodes, Julia; Guadagno, Tony; Jefferson, Tricia
Cc: Chang, Patrick

Subject: RE: EJSCREEN plus EJ Analysis versus Title VI Analysis

Hi David,

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Thardks,

Jessica Scott

Attorney Advisor

US Environmental Protection Agency, Office of General Counsel
Cross-Cutting Issues Law Office

1200 Pennsylvania Averue, NW

Room 7449E-2, Mailcode 2322 A

Washington, D.C. 20460 (use zip code 20004 for non-USPS couriers)
202- %4 3314 (phone)

From: Coursen, David

Sent: Monday, April 08, 2013 12:56 PM

To: Rhodes, Julia; Guadagno, Tony; Jefferson, Tricia

Cc: Chang, Patrick; Scott, Jessica

Subject: RE: EJSCREEN plus EJ Analysis versus Title VI Analysis

Thanks for the report. V'm adding Jessica to the di%tri&:}u Hon list, i she wants to opt put, that's fine, but she may have
some background information to add to the mix Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

David F. Coursen

Alr and Radiation Law Office
ERA Office of General Counsel
202-564-0781

From: Rhodes, Julia
Sent: Monday, April 08, 2013 9:09 AM
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To: Guadagno, Tony; Jefferson, Tricia; Coursen, David
Cc: Chang, Patrick
Subject: EJISCREEN plus EJ Analysis versus Title VI Analysis

Good morning.  Spoke to Bicky about the email that Patrick forward to this group last week.

In terms of deliverables, she anticipates the following:

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

I don’t have a sense of the deadline for this activity, but would hope that we could exchange information and
possibly meet on Thursday or Friday of this week to discuss how to possibly respond to Bicky’s questions. Does
that seem fteasible? If so, I can senta meeting invite.

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Ottice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

ED_002416_00046309-00004
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Washington, DC 20460
Phone: 202.564.1417
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EPA-HQ-2018-010543

Message

From: O'Lone, Mary [OLone.Mary@epa.gov]

Sent: 3/12/2014 2:47:22 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]; Goerke, Ariadne [Goerke.Ariadne@epa.gov]
Subject: RE: comment and cover memo - staying pat iwth_comment, what do you think?
Attachments: | Deliberative Process / Ex. 5

0Ok, here it is. | took one more read through the bubbles.
Mary O'Lone

Civil Rights and Finance Law Office

Office of General Counsel

US EPA

1200 Pennsylvania Ave., NW

Washington, DC 20460

(202) 564-4992

From: Rhodes, Julia

Sent: Wednesday, March 12, 2014 10:14 AM

To: O'Lone, Mary; Goerke, Ariadne

Subject: RE: comment and cover memo - staying pat iwth comment, what do you think?

Ok, please send it to me once you have updated.

Here is a revised/shortened email: We appreciate the opportunity to review and comment | ex 5- Deliberative/Attorney-Client / Ex. 7(e) |

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Julia Rhodes

Acting Deputy General Counsel for Civil Rights and Finance Law Office, and
Assistant General Counsel for the Civil Rights Practice Group

Civil Rights and Finance Law Office

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: O'Lone, Mary

Sent: Wednesday, March 12, 2014 9:52 AM

To: Rhodes, Julia; Goerke, Ariadne

Subject: RE: comment and cover memo - staying pat iwth comment, what do you think?

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Mary O'Lone

Civil Rights and Finance Law Office
Office of General Counsel

US EPA

1200 Pennsylvania Ave., NW
Washington, DC 20460

(202) 564-4992

From: O'Lone, Mary

Sent: Wednesday, March 12, 2014 8:42 AM
To: Rhodes, Julia; Goerke, Ariadne
Subject: RE: comment and cover memo
vep, | already sent an email to Jennifer.
Mary O'Lone

Civil Rights and Finance Law Office
Office of General Counsel

US EPA

1200 Pennsylvania Ave., NW
Washington, DC 20460

(202) 564-4992

From: Rhodes, Julia

Sent: Wednesday, March 12, 2014 8:36 AM
To: O'Lone, Mary; Goerke, Ariadne
Subject: RE: comment and cover memo

Ex. 5 - Deliberative/Attorney-Client

Julia Rhodes

Acting Deputy General Counsel for Civil Rights and Finance Law Office, and
Assistant General Counsel for the Civil Rights Practice Group

Civil Rights and Finance Law Office

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: O'Lone, Mary

Sent: Wednesday, March 12, 2014 7:29 AM
To: Rhodes, Julia; Goerke, Ariadne

Subject: RE: comment and cover memo

Ex. 5 - Deliberative/Attorney-Client

Relativity training is only 11-12.
Personal Matters / Ex. 6 iso | will be in tomorrow, but out on Friday.
Mary O'Lone
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Civil Rights and Finance Law Office
Office of General Counsel

US EPA

1200 Pennsylvania Ave., NW
Washington, DC 20460

(202) 564-4992

From: Rhodes, Julia

Sent: Tuesday, March 11, 2014 6:53 PM
To: O'Lone, Mary; Goerke, Ariadne
Subject: RE: comment and cover memo

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Thanks,

]

Julia Rhodes

Acting Deputy General Counsel for Civil Rights and Finance Law Office, and
Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Office

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: O'Lone, Mary
Sent: Tuesday, March 11, 2014 6:26 PM
To: Rhodes, Julia; Goerke, Ariadne

Subject: RE: comment and cover memo
Looks good.! Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

time it starts or how long it lasts. | won't have the ability to locate or read our amicus brief anytime soon.
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Signing off now, will talk to you tomorrow.
Mary O'Lone

Civil Rights and Finance Law Office

Office of General Counsel

US EPA

1200 Pennsylvania Ave., NW

Washington, DC 20460

(202) 564-4992

From: Rhodes, Julia

Sent: Tuesday, March 11, 2014 5:38 PM
To: O'Lone, Mary; Goerke, Ariadne
Subject: comment and cover memo
Ladies, let me know what you think.

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Julia Rhodes
Acting Deputy General Counsel for Civil Rights and Finance Law Office, and

ED_002416_00046319-00004
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Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Office

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 2/4/2014 4:16:08 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: RE: Legal Review Requested - Draft Pre-brief Materials for EJA Feb 17th Meetmg (Issue Papers and Agenda)
Attachments: Deliberative Process / Ex. 5

Here are my comments.

From: Rhodes, Julia

Sent: Monday, February 03, 2014 7:33 PM

To: Chang, Patrick

Subject: FW: Legal Review Requested - Draft Pre-brief Materials for EJA Feb 17th Meeting (Issue Papers and Agenda)
Importance: High

Ex. 5 - Deliberative/Attorney-Client

Julia Rhodes

Assistant General Counsel tor the Civil Rights Practice Group
Civil Rights and Finance Law Oftice

Ofttice of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Wooden-Aguilar, Helena

Sent: Monday, February 03, 2014 4:19 PM

To: Rhodes, Julia

Cc: Wooden-Aguilar, Helena; Kenney, James; Yan, Jerett; Redden, Kenneth

Subject: Legal Review Requested - Draft Pre-brief Materials for EJA Feb 17th Meeting (Issue Papers and Agenda)
Importance: High

Julia-

fam attaching E"or vour review QCR's draft materials for the pre-brief scheduled for February 147 with the
Administrator.! Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney- Cllent

Jerett is the poc for these papers and | am looping in Jiny on this as well. 1 am also scheduling a meeting this week
{Thursday) to give us an opportunity to discuss issues you see in any of our documents.

Thanks,

Helena

Helena Wooden-Aguilar
Acting Iivterim Director

{Office of Civil Rights - USEPA
202-564-0792
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: Personal Phone/ Ex. 6 :

wooden-aguilar.helena@epa.gov

From: Fritz, Matthew

Sent: Wednesday, January 08, 2014 5:40 PM

To: Simons, Vicki; Fried, Hannah

Cc: Keyes-Fleming, Gwendolyn; Reeder, John; Corman, Bicky; Wooden-Aguilar, Helena; Rhodes, Julia; Garcia, Lisa
Subject: RE: Draft Email to OGC, Hannah, Lisa G, eic.. re: Advocates

Good afternoon Yicki,

We are trying to lock down the date for the actual meeting. Alison from our Scheduling team will be reaching out to you
to gather additional information and finalize things.

From there, we will schedule a pre-brief — which is absolutely necessary for this mesting.

Ex. 5 - Deliberative/Attorney-Client

P hope that helps.

Thanks.

From: Simons, Vicki

Sent: Wednesday, January 08, 2014 1:17 PM

To: Fritz, Matthew; Fried, Hannah

Cc: Keyes-Fleming, Gwendolyn; Reeder, John; Corman, Bicky; Wooden-Aguilar, Helena; Rhodes, Julia; Garcia, Lisa
Subject: FW: Draft Email to OGC, Hannah, Lisa G, etc.. re: Advocates

Hi Matt and Hannah,

Ex. 5 - Deliberative/Attorney-Client

How would you like to proceed?
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Message

From: Rhodes, Julia [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=9D1FFBE8B9284619AA81FA659C7ADECG-RHODES, JULIA]
Sent: 2/4/2014 4:58:05 PM

To: Chang, Patrick [Chang.Patrick@epa.gov]
Subject: RE: Legal Review Requested - Draft Pre-brief Materials for EJA Feb 17th Meeting (Issue Papers and Agenda)
Attachments: | Deliberative Process / Ex. 5

Attached are my comments. If you are fine with them please forward. If you want to discuss, please stop by,

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Oftice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Chang, Patrick

Sent: Tuesday, February 04, 2014 11:16 AM

To: Rhodes, Julia

Subject: RE: Legal Review Requested - Draft Pre-brief Materials for EJA Feb 17th Meeting (Issue Papers and Agenda)

Here are my comments.

From: Rhodes, Julia

Sent: Monday, February 03, 2014 7:33 PM

To: Chang, Patrick

Subject: FW: Legal Review Requested - Draft Pre-brief Materials for EJA Feb 17th Meeting (Issue Papers and Agenda)
Importance: High

Ex. 5 - Deliberative/Attorney-Client

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Ottice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Wooden-Aguilar, Helena

Sent: Monday, February 03, 2014 4:19 PM

To: Rhodes, Julia

Cc: Wooden-Aguilar, Helena; Kenney, James; Yan, Jerett; Redden, Kenneth

Subject: Legal Review Requested - Draft Pre-brief Materials for EJA Feb 17th Meeting (Issue Papers and Agenda)
Importance: High

Julin-
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am attachin g for your review QCR's draft materials for the pre-brief scheduled for February 14" with the
Administrator. | Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney- Cllent

Jerett is the poc for these papers and am looping in Jim on this as well. 1 am also scheduling a mesting this week
{Thursday) to give us an opportunity to discuss issues you see in any of our documents,

Thanks,
Helena

Helena Wooden-Aguilar
Acting Interim Diractor
Office of Civil Rights - US EPA
202-564-0792

i Personal Phone / Ex. 6 E

wooden-aguilar.helena@epa.gov

From: Fritz, Matthew

Sent: Wednesday, January 08, 2014 5:40 PM

To: Simons, Vicki; Fried, Hannah

Cc: Keyes-Fleming, Gwendolyn; Reeder, John; Corman, Bicky; Wooden-Aguilar, Helena; Rhodes, Julia; Garcia, Lisa
Subject: RE: Draft Email to OGC, Hannah, Lisa G, etc.. re: Advocates

Good afternoon Vicki,

We are trying to lock down the date for the actual meeting. Alison from cur Scheduling team will be reaching out to you
to gather additional information and finalize things.

From there, we will schedule a pre-brief — which is absolutely necessary for this meeting.

Ex. 5 - Deliberative/Attorney-Client

| hope that helps,

Thanks.

From: Simons, Vicki

Sent: Wednesday, January 08, 2014 1:17 PM

To: Fritz, Matthew; Fried, Hannah

Cc: Keyes-Fleming, Gwendolyn; Reeder, John; Corman, Bicky; Wooden-Aguilar, Helena; Rhodes, Julia; Garcia, Lisa
Subject: FW: Draft Email to OGC, Hannah, Lisa G, etc.. re: Advocates

Hi Matt and Hannah,

Ex. 5 - Deliberative/Attorney-Client
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Ex. 5 - Deliberative/Attorney-Client

How would you like to proceed?
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 2/11/2014 3:18:31 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]; Corman, Bicky [Corman.Bicky@epa.gov]

CC: Patrick, Monique [Patrick. Monique @epa.gov]; Gsell, Alyssa [Gsell.Alyssa@epa.gov]; Redden, Kenneth
[Redden.Kenneth@epa.gov]

Subject: RE: Briefing papers for EJA meeting

Attachments:

Deliberative Process / Ex. 5

Doc #4 looks much better than the previous draft, so most of my comments are minor. Perhaps the only ones worth

thinking about are PSCS and PSCS, which Uve put in red, but even those aren’t critical,

From: Rhodes, Julia
Sent: Tuesday, February 11, 2014 8:38 AM
To: Corman, Bicky

Cc: Patrick, Monique; Gsell, Alyssa; Chang, Patrick; Redden, Kenneth

Subject: FW: Briefing papers for EJA meeting
Importance: High

Hi Bicky, OCR has been tasked with getting these drafts to the COS today, February 11. They are looking for OGC
commaents/concurrence.

Ex. 5 - Deliberative/Attorney-Client

Monigue, Please print the attached for Bicky.

All, the overall surmmary memo will be sent shortly.

Thanks,
Julia

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Ottice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Kenney, James
Sent: Monday, February 10, 2014 9:09 PM
To: Rhodes, Julia

Cc: Corman, Bicky; Wooden-Aguilar, Helena; Redden, Kenneth; Yan, Jerett
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Subject: Briefing papers for EJA meeting
Importance: High

Hi Julia,
Sorry to get these to you later than expected. Attached please find the seven papers we discussed today. | believe we
have now addressed your comments.

Please let me know if you have any questions.
Thanks,
Jim

lames C. Kenney

Acting Assistant Director

Title V1 Program | Office of Chvil Rights
T {202} 564-4037

E: kenney.james@epa.gov
wWWww.epd.gov

Report environmental violations: www.epa.gov/compliance/complaints/index. html
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Ertel, Emily

From: CN=Enrigue Manzanilla/OU=R9/0=USEPA/C=US

Sent: Monday, April 26, 2010 3:11 PM

To: CN=Lisa Garcia/OU=DC/O=USEPA/C=US@EPA

Subject: Fw: Angelita C (Title 6): Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e) :

Hi Lisa:

In case you wanted more background on this issuei Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Please call if you have questions.

Enrique Manzanilla

Director, Communities and Ecosystems Division

US EPA Region 9-Pacific Southwest

(415) 972-3843

----- Forwarded by Enriqgue Manzanilla/R9/USEPA/US on 04/26/2010 12:08 PM -----

From: Enrique Manzanilla/RO/USEPA/MS

To: Jim Jones/DC/USEPA/US@EPA

Cce: Katherine Taylor/RO/USEPA/US@EPA, Charles Lee/DC/USEPA/US@EPA, Peter Grevatt/ DC/USEPA/US@EPA,
Patrick Chang/DC/USEPA/US@EPA, Teddy Ryerson/R9/USEPA/US@EPA, Allyn Stern/R9/USEPA/US@EPA, Joann
Asami/RO/USEPA/US@EPA, Mike Bandrowski/RO/USEPA/US@EPA

Date: 03/17/2010 08:47 PM ; ,
Subject: Ange”ta C (Tit]e 6) 5 Ex. 5 - Deliberative/Attorney-Client / Ex. 7{e) :

Hello Jim:

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Let's discuss when you get a chance. Should | set up a time to touch base with you?

Enrigue Manzanilla

Director, Communities and Ecosystems Division
US EPA Region 9-Pacific Southwest

(415) 972-3843
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To: Nancy Marvel/R9/USEPA/US@EPA, Enrique Manzanilla/R9/USEPA/US@EPA, Allyn Stern/R/USEPA/US@EPA,
Robert Moyer/RO/USEPA/US@EPA

From: Joann Asami/R9/USEPA/US

Date: 03/12/2010 07:53AM

cc: Jane Diamond/RY/USEPA/US@EPA, Teddy Ryerson/RO/USEPA/US@EPA

Subject: Fw: Comparison of OPP & OCRE Ex. § - DeliberativelAttorneyClient/ Ex. 7(e) Ere Angelita C

To: Bob Perciasepe/DC/USEPA/US@EPA, Diane Thompson/DC/USEPA/US@EPA, Scott Fulton/DC/USEFA/US@EPA,
Jared Blumenfeld/RO/USEPA/US@EPA, Gina McCarthy/DC/USEPA/US@EPA, Steve Owens/DC/USEPA/US@EPA
From: Patrick Chang/DC/USEPA/US

Date: 03/11/2010 02:36FPM

Cc: Jim Jones/DC/USEPAUS@EPA, Joann Asami/RS/USEPA/US@EPA, Steve Pressman/DC/USEPA/US@EPA, Karen
Higginbotham/DC/USEPA/US@EPA _
Subject: Comparison of OPP & OCR; = s-oumswsmmescuniexrer i rg Angelita G

Consistent with the process described below, attached is a 2-page comparison! Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e) |

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

The offices are now considering the remaining two points below and will have an estimated date for completion soon.

Please let me know if you have any questions. Thanks.

Deliberative Process / Ex. 5

————— Forwarded by Patrick Chang/DC/USEPA/US on 03/11/2010 05:07 PM -----

From: Patrick Chang/DC/USEPA/US

To: Bob Perciasepe/DC/USEPA/US@EPA, Diane Thompson/DC/USEPA/US@EPA, Scott
Fulton/DC/USEPA/US@EPA, Jared Blumenfeld/R9/USEPA/US@EPA, Gina McCarthy/DC/USEPA/US@EPA, Steve
Owens/DC/USEPA/US@EPA

Cc: Jim Jones/DC/USEPA/US@EPA, Joann Asami/RO/USEPA/US@EPA, Steve Pressman/DC/USEPA/US@EPA,
Karen Higginbotham/DC/USEPA/US@EPA

Date: 03/08/2010 07:40 AM

Subject: Update on 2/22 Angelita C mtg

This message follows up from our meeting of Feb 22 about the Angelita C. Title VI investigation into allegations of
discriminatory effects on Latino schoolchildren from methyl bromide application in California.

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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We'll keep you apprised as this process develops. Thanks.

Deliberative Process / Ex. 5
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Ertel, Emily

From: CN=Michele Kelly/OU=DC/O=USEPA/C=US
Sent: Thursday, June 10, 2010 8:28 AM

To: CN=Lisa Garcia/OU=DC/O=USEPA/C=US@EPA
Subject: Re: Angelita C

Lisa,

You are clear 11-11:30 on Monday, 6/14, a.m.

Ex. 5 - Deliberative/Attorney-Client

Michele Kelly

Executive Assistant

Senior Environmental Employee (SEE) Enrollee Office of Environmental Justice
Tel: 202-564-9179

ARS Room 2226

U.S. EPA (Mail Code 2201A)

1288 Pennsylvania Avenue, NW

From: Lisa Garcia/DC/USEPA/US
To: Patrick Chang/DC/USEPA/US@EPA

Cc: "Michele Kelly" <Kelly.Michele@epamail.epa.gov>
Date: ©06/10/2010 66:18 AM
Subject: Re: Angelita C

Is this with the Administrator:?

————— Original Message -----

From: Patrick Chang

Sent: ©6/69/20616 €6:48 PM EDT

To: Lisa Garcia

Subject: Fw: Angelita C
Are you available on Monday @ 11 AM for this briefing? Diane asked if you could attend.
Thanks.

————— Forwarded by Patrick Chang/DC/USEPA/US on 06/09/2010 ©6:39 PM -----

From: Patrick Chang/DC/USEPA/US

To: Lisa Garcia/DC/USEPA/US@EPA, Charles Lee/DC/USEPA/US@EPA

Cc: CarolAnn Siciliano/DC/USEPA/US@EPA, Tony Guadagno/DC/USEPA/US@EPA, Steve
Pressman/DC/USEPA/US@EPA, Katherin Hall/DC/USEPA/US@EPA

Date: ©6/69/2010 63:35 PM

Subject: Angelita C

DELIBERATIVE PRIVILEGED DOCUMENT
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Wanted to give you a heads up about_a briefing for_the Administrator_on_Mondav regarding_a

Title VI case called Angelita C. | Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client

If you want to talk more about this, I'm available parts of Thursday and Friday. Thanks.

Patrick.

Deliberative Process / Ex. 5
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Message

From: Gsell, Alyssa [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=06D293ED1E7E40C3958324AFC6A3F273-AGSELL]

Sent: 2/11/2013 11:00:41 PM

To: Rhodes, Julia [Rhodes. Julia@epa.gov]

Subject: UPI

auachments: | Daliberative Process / Ex. 5

Julia --

Attached is the draft dismissal in UPL. We should probably talk about whether you want to review it now
or wait_for one more round of edits. It is a red-line mess and I had trouble following it at some

Attorney Client / Ex. 5

know what you think.
Thanks.
Alyssa

Alyssa M. Gsell

Civil Rights and Finance Law Office
US EPA Office of General Counsel
Phone: 202-564-7413

Fax: 202-564-5416
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Message

From: Gsell, Alyssa [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=06D293ED1E7E40C3958324AFC6A3F273-AGSELL]

Sent: 2/12/2013 10:16:56 PM

To: Randolph, Karen [Randolph.Karen@epa.gov]; Helena Wooden-Aguilar [WoodenAguilar.Helena@epa.gov]

CC: Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: UPI

Attachments: |  Deliberative Process / Ex. 5 |

Karen --

Attached is the draft UPI dismissal with my comments and edits. | tried to get through all the redline and comments, but
got lost in a few spots. | deleted those comments that | thought had been resolved. Can you look through the
comments and delete any additional ones that have been addressed?

Ex. 5 - Deliberative/Attorney-Client

Thanks.

Deliberative Process / Ex. §

Alyssa M. Gsell

Civil Rights and Finance Law Office
US EPA Office of General Counsel
Phone: 202-564-7413

Fax: 202-564-5416
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Message

From: Goerke, Ariadne [Goerke.Ariadne@epa.gov]

Sent: 3/29/2013 2:18:53 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: FW: For Legal Review: Draft FR Publication of OCR Policy Papers
Attachments: Deliberative Process / Ex. 5
Hi Julia,

I'will send you and comments I have later today if you wish to comment as well, and I will copy Patrick. I am
on leave Monday.

Thanks.

Ariadne Goerke
U.S. EPA Office of General Counsel

202-564-5471

goerke .ariadne(@epa.gov

From: Wooden-Aguilar, Helena
Sent: Thursday, March 28, 2013 8:02 PM
To: Goerke, Ariadne; Rhodes, Julia

Cc: Randolph,

Karen; Wooden-Aguilar, Helena

Subject: For Legal Review: Draft FR Publication of OCR Policy Papers

All-

Attached is our draft FR for the policy papers. Karen added the papers and I attempted to draft the general
information section. Your thoughts and edits are much appreciated. I will be working on this weekend so if we

could have your comments by Monday COB or Tuesday, that would be great.

Thanks,

Helena

Helena Wooden-Aguilar
Assistant Director - External Civil Rights
Office of Civil Rights - US EPA

202-564-0792

wooden-aguilar.helena@epa.gov

From: Wooden-Aguilar, Helena

Sent: Wednesday, March 27, 2013 3:27 PM

To: Goerke, Ariadne; Rhodes, Julia; Randolph, Karen; kuray, marilyn
Subject: RE: FR Publication of OCR Policy Papers

Al

Phave 3 3:30 with Daria Neal. | will try to join around 3:45 pm.

Helena
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From: Goerke, Ariadne

Sent: Tuesday, March 26, 2013 11:42 AM

To: Goerke, Ariadne; Rhodes, Julia; Wooden-Aguilar, Helena; Randolph, Karen; kuray, marilyn
Subject: FR Publication of OCR Policy Papers

When: Wednesday, March 27, 2013 3:30 PM-4:30 PM (GMT-05:00) Eastern Time (US & Canada).
Where: Call-in number

Marilyn will call in at 4 pm, or when her other meeting ends, but the rest of us will start
our discussion at 3:38 pm. Thanks.

Attached is the conference call-in.

Conference Line/Code / Ex. 6
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Message

From: Goerke, Ariadne [Goerke.Ariadne@epa.gov]

Sent: 3/29/2013 7:07:30 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

CC: Chang, Patrick [Chang.Patrick@epa.gov]

Subject: FW; For Legal Review: Draft FR Publication of QCR Policy Papers
Attachments: Deliberative Process / Ex. 5
Hi Julia,

I'made a few edits, and OCR left a space for a conclusion with a notation that they are working on developing
that paragraph. Thanks.

Arniadne Goerke

U.S. EPA Office of General Counsel
202-564-5471
goerke.ariadne(@epa.gov

From: Wooden-Aguilar, Helena

Sent: Thursday, March 28, 2013 8:02 PM

To: Goerke, Ariadne; Rhodes, Julia

Cc: Randolph, Karen; Wooden-Aguilar, Helena

Subject: For Legal Review: Draft FR Publication of OCR Policy Papers

All-

Attached is our draft FR for the policy papers. Karen added the papers and I attempted to draft the general
information section. Your thoughts and edits are much appreciated. I will be working on this weekend so if we
could have your comments by Monday COB or Tuesday, that would be great.

Thanks,
Helena

Helena Wooden-Aguilar

Assistant Director - External Civil Rights
Office of Civil Rights - US EPA
202-564-0792

i Personal Phone / Ex. 6 |

wooden-aquilar.helena@epa.gov

From: Wooden-Aguilar, Helena

Sent: Wednesday, March 27, 2013 3:27 PM

To: Goerke, Ariadne; Rhodes, Julia; Randolph, Karen; kuray, marilyn
Subject: RE: FR Publication of OCR Policy Papers

All-
Phave a 3:30 with Daria Neal, | will try to join around 3:45 pm.

Helena
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From: Goerke, Ariadne

Sent: Tuesday, March 26, 2013 11:42 AM

To: Goerke, Ariadne; Rhodes, Julia; Wooden-Aguilar, Helena; Randolph, Karen; kuray, marilyn
Subject: FR Publication of OCR Policy Papers

When: Wednesday, March 27, 2013 3:30 PM-4:30 PM (GMT-05:00) Eastern Time (US & Canada).
Where: Call-in number

Marilyn will call in at 4 pm, or when her other meeting ends, but the rest of us will start
our discussion at 3:38 pm. Thanks.

Attached is the conference call-in.

Conference Line/Code / Ex. 6
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Message

From: Goerke, Ariadne [Goerke.Ariadne@epa.gov]

Sent: 4/12/2013 8:36:03 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: FW: Geneva Energy W/D letters

Attachments:
eliberative Process X.5

Flag: Follow up

Hi Julia,

I have provided comments on the Questions and Answers, SS-COPE Complaint Desk Statement, Title VI
Agreement/IEPA Webpage, IEPA Fact Sheet, and the Closure Letters. The only thing I didn’t edit was the Roll
Out Schedule. Let me know if you have any additional comments, or you can directly send any comments to
Helena and Brittany. I don’t think all of this needs to go thru Steve and Bicky, I think the press release I send
you earlier today would be sufficient for them to review if you agree. Thanks!

Ariadne Goerke

U.S. EPA Office of General Counsel
202-564-5471

goerke .ariadne(@epa.gov

From: Martinez, Brittany

Sent: Wednesday, April 10, 2013 2:03 PM
To: Goerke, Ariadne

Subject: FW: Geneva Energy W/D letters

Follow up from the biweskly.

Helena will be sending the 1 guestion to Region 5 for their assistance.

From: Martinez, Brittany

Sent: Friday, April 05, 2013 4:42 PM

To: Rhodes, Julia; 'Ariadne Goerke'

Cc: Wooden-Aguilar, Helena

Subject: FW: Geneva Energy W/D letters

This email version includes the dosure letters.

From: Martinez, Brittany

Sent: Friday, April 05, 2013 4:40 PM

To: Rhodes, Julia; 'Ariadne Goerke'

Cc: Wooden-Aguilar, Helena

Subject: FW: Geneva Energy W/D letters

Geed afternoon-
{ have attached the above press related documents for your review,

i should have the talking points for the Keith Harley conversation completed by early next week,
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From: Wooden-Aguilar, Helena

Sent: Wednesday, April 03, 2013 8:05 AM

To: Martinez, Brittany; Rhodes, Julia; Goerke, Ariadne
Subject: Re: Geneva Energy W/D letters

Thx Brittany.
We need to get the letters (dismissal) ready and the press/update to the webpage. k7

Helena Wooden-Aguilar
Assistant Director - External Civil Rights
{Office of Civil Rights - USEPA
202-564-0792

: Personal Phone / Ex. 6:

wooden-aguilar.helena@epa.gov

From: Martinez, Brittany

Sent: Wednesday, April 03, 2013 8:03:01 AM

To: Wooden-Aguilar, Helena; Rhodes, Julia; Goerke, Ariadne
Subject: FW: Geneva Energy W/D letters

Good morning all-

P was out on sick leave yvesterday, but this morning | reviewed the settlement agreement and couldi’t find any typos or
issues. If no one else finds anything, | can begin the finalization process for Vicki’s signature.

Thanks,

From: Pressnall, Chris [mailto:Chris.Pressnall@Illinois.gov]
Sent: Tuesday, April 02, 2013 5:29 PM

To: Wooden-Aguilar, Helena

Cc: Goerke, Ariadne; Martinez, Brittany

Subject: RE: Geneva Energy W/D letters

As discussed, attached is a PDF of the settlement agreement signed by the Dirgctor of the Hllinois EPA.

Christophar Pressnall
Assistant Counsel

Hinois EPA

(217) 782-5544
chris.pressnali@illincis.gov

From: Wooden-Aguilar, Helena [mailto:Wooden-Aquilar.Helena@epa.gov]
Sent: Tuesday, April 02, 2013 4:07 PM

To: Pressnall, Chris

Cc: Goerke, Ariadne; Martinez, Brittany

Subject: Re: Geneva Energy W/D letters

Ok,

Please send the scanned version so we can review {typos etc. ). If we don't find anything then Lwill send you a email
saying we are good to go and OCR will prepare it for signature.
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Helena Wooden-Aguilar

Assistant Director - External Civil Rights
Office of Civil Rights - USEPA
202-564-0792

; i
{ Personal Phone / EX. 6 |

wooden-aguilar.helena@epa.gov

From: Pressnall, Chris

Sent: Tuesday, April 02, 2013 5:04:02 PM
To: Wooden-Aguilar, Helena

Subject: RE: Geneva Energy W/D letters

Ms. Wooden-Aguilar —

Pactually accepted the changes, removed the header, printed it out and had the Director sign it so | should be all set on
my end. My supervisor had a meeting with the Director earlier today and we figured that we might as well have her sign
it

Pean scan it and send you a PDF via email and then send the original via US mail. If you see any issues with the PDF {e.g.,
typos or formatting issues), let me know and we make the necessary adjustments.

Does that sound like a plan?

Christopher Pressnall
Assistant Counsel

Hinois EPA

{217) 782-5544
chris.pressnali@illincis.gov

From: Wooden-Aguilar, Helena [mailto:Wooden-Aguilar.Helena@epa.gov]
Sent: Tuesday, April 02, 2013 3:46 PM

To: Pressnall, Chris

Subject: RE: Geneva Energy W/D letters

Hi Chris-
Wow! Good news.
How about the this:

To take the burden off of IEPA and so you can see a clean version, OCR will take the version we sent you last, accept the
edits {clean it up), and send it to you for your signature. Can we send it to you tomorrow COB or is that too late?

From: Pressnall, Chris [mailto:Chris.Pressnall@Illinois.gov]
Sent: Tuesday, April 02, 2013 11:24 AM

To: Wooden-Aguilar, Helena

Subject: RE: Geneva Energy W/D letters

Ms. Wooden-Aguilar —

Yas, | did receive word yvesterday (my day off} that upper management will accept the latest changes. Do you have a
preference for how we execute it {i.e., who signs first, ete}?
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Let us know.
Thanks,

Christopher Pressnall
Assistant Counsel

Hinois EPA

{217y 782-5544
chris.pressnall@illinois.gov

From: Wooden-Aguilar, Helena [mailto:Wooden-Aguilar.Helena@epa.gov]
Sent: Tuesday, April 02, 2013 9:44 AM

To: Pressnall, Chris

Subject: Re: Geneva Energy W/D letters

Hi Chris-
Hope all is well, Have you heard anything from your managemaent?
Helena

Helena Wooden-Aguilar

Assistant Director - External Civil Rights
Qffice of Civil Rights - US EPA
202-564-0792

wooden-aguilar.helena@epa.gov

From: Pressnall, Chris

Sent: Tuesday, March 26, 2013 3:39:08 PM
To: Martinez, Brittany

Cc: Wooden-Aguilar, Helena

Subject: RE: Geneva Energy W/D letters

Brittany —

linois EPA senior management is discussing the revised document tomorrow at which point | should have a reaction. |
will let you know as soon as | hear something.

Christopher Pressnall
Assistant Counsel

flinois EPA

{(217) 782-5544
chris.pressnalli@illinois.gov

From: Martinez, Brittany [mailto:Martinez Brittany@epa.gov]
Sent: Tuesday, March 26, 2013 11:06 AM

To: Pressnall, Chris

Cc: Wooden-Aguilar, Helena

Subject: FW: Geneva Energy W/D letters

Chris-
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| am sending this email to check to see if you have an idea of when [EPA may be able to provide a response to
EPA, Please let me know when yvou have a moment.

Thank you

From: Martinez, Brittany

Sent: Thursday, March 14, 2013 3:56 PM

To: 'Pressnall, Chris'

Cc: Goerke, Ariadne; 'Helena Wooden-Aguilar'; Page, Ken
Subject: RE: Geneva Energy W/D letters

As a follow up from today's meeting, please see the updated draft which now dearly reflects alf changes. Thank you
again,

From: Pressnall, Chris [mailto:Chris.Pressnall@Illingis.gov]
Sent: Thursday, March 14, 2013 1:45 PM

To: Martinez, Brittany

Cc: Goerke, Ariadne; 'Helena Wooden-Aguilar'; Page, Ken
Subject: RE: Geneva Energy W/D letters

Thanks Brittany.
Talk to you soon.

Christophar Pressnall
Assistant Counsel

Hlinois EPA

(217) 782-5544
chris.pressnali@illinois.gov

From: Martinez, Brittany [mailto:Martinez Brittany@epa.gov]
Sent: Thursday, March 14, 2013 11:55 AM

To: Pressnall, Chris

Cc: Goerke, Ariadne; 'Helena Wooden-Aguilar'; Page, Ken
Subject: RE: Geneva Energy W/D letters

Chris-
We are looking forward to speaking with vou and Ken later this afternoon about the updated draft settlement
agreement. There has been a slight change to language in commitment {a} on page 2. | also pushed back the deadline

for the first compliance report submission. | have attached an updated draft to this email which reflects those changes.

Please let me know if you have any gquestions. Thank you.

From: Martinez, Brittany

Sent: Friday, March 08, 2013 4:33 PM

To: 'Pressnall, Chris'

Cc: Goerke, Ariadne; 'Helena Wooden-Aguilar'; Page, Ken
Subject: RE: Geneva Energy W/D letters

Chris-

it appears that the EPA participants are available & 2pm €57 on Thursday. If there are no issues, | will schedule our
discussion for that time.
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PMease use the following conference line info:

Conference Line/Code / Ex. 6

Thank you,

From: Pressnall, Chris [mailto:Chris.Pressnall@Illingis.gov]
Sent: Friday, March 08, 2013 4:07 PM

To: Martinez, Brittany

Cc: Goerke, Ariadne; 'Helena Wooden-Aguilar'; Page, Ken
Subject: RE: Geneva Energy W/D letters

Brittany —

Thanks for providing a revised draft settlement agreement. Ken Page and | are available to discuss the Iatest draft on
Thursday, after 10:00 am CDT.

Christopher Pressnall
Assistant Counsel

flinois BEPA

(217) 782-5544
chris.pressnali@illinois.gov

From: Martinez, Brittany [mailto:Martinez Brittany@epa.gov]
Sent: Friday, March 08, 2013 10:14 AM

To: Pressnall, Chris

Cc: Goerke, Ariadne; 'Helena Wooden-Aguilar'

Subject: RE: Geneva Energy W/D letters

Chris-

Phope vou are well. 1 am sending this email to inform you that EPA has updated the draft settlement agreement and
would Hike to discuss those changes with IEPA. | have attached the document to this email. We would like to schedule a
call to discuss these changes with you for either this upcoming Wednesday or Thursday {before 3PM CST). The
participants will be the regular folks, but will also include Alan Walts and Rett Nelson of EPA’s Region 5. When you have
a moment, can you please let me know if you are available on those proposed days.

Thank you.

From: Pressnall, Chris [mailto:Chris.Pressnall@Illingis.gov]
Sent: Tuesday, January 29, 2013 10:19 AM

To: Helena Wooden-Aguilar; Martinez, Brittany

Cc: Goerke, Ariadne

Subject: RE: Geneva Energy W/D letters

Understood and thanks for the update. Good huck with vour meeting,

Christopher Pressnall
Assistant Counsel

HHiinois EPA

{217y 782-5544
chris.pressnall@illincis.gov
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From: Wooden-Aguilar.Helena@epamail.epa.gov [mailto:Wooden-Aguilar.Helena @epamail.epa.gov]
Sent: Tuesday, January 29, 2013 5:17 AM

To: Pressnall, Chris; Martinez Brittany@epamail.epa.gov

Cc: Goerke. Ariadne@epamail.epa.gov

Subject: Re: Geneva Energy W/D letters

Hi Chris-

Thank you again for your email below. OCR has been working hard trying to prepare for an upcoming meeting
with external stakeholders with our Deputy Administrator. The meeting is today so I have slammed with
preparations.

OCR also continues to review your latest email message below and intends to reach out to you soon regarding
scheduling a call.

Be well.
Helena
would like to ill schedule
Helena Wooden-Aguilar
Assistant Director, External Civil Rights

US EPA - Office of Civil Rights

i Personal Phone / Ex. 6 :
202-564-0792 (office)

From: "Pressnall, Chris" [Chris.Pressnall@]lllinois.gov]
Sent: 01/18/2013 08:21 PM GMT

To: Brittany Martinez

Cc: Ariadne Goerke; Helena Wooden-Aguilar

Subject: RE: Geneva Energy W/D letters

Brittany —

Thanks for the updated version. | did have a chance to speak with my superior regarding the latest round of proposed
rhanges. The Hinois EPA finds the changes to paragraph A.L.a acceptable and does not object to the addition of “and
E}” in paragraph A.La. However, the Hlinois EPA is not amendable to the proposed changes to the last sentence of
paragraph A.1.b. As i have previously expressed, the Hlinois EPA needs some flexbility in determining the appropriate
use of resources as public hearings, public avallability sessions and public meestings are all very resource intensive.,

if you have any guestions or need further clarification, please do not hesitate to contact me.
Thanks,

Christopher Pressnall
Assistant Counsel
Hinois EPA
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{217y 782-5544
chris.pressnali@illinois.gov

From: Martinez Brittany@epamail.epa.gov [mailto:Martinez. Brittany@epamail.epa.gov]
Sent: Friday, January 18, 2013 1:31 PM

To: Pressnall, Chris

Cc: Goerke Ariadne@epamail.epa.gov; Wooden-Aguilar.Helena@epamail.epa.qov
Subject: RE: Geneva Energy W/D letters

Please use this version, per our conversation.

(See attached file: SSCOPE.IEPA.settlement 1.18.13.doc)

Brittany Martinez

US EPA - Office of Civil Rights
External Compliance Team
202-564-0727 (voice)
202-566-0630 (fax)

martinez brittany@epa.gov

* Helena Wooden-Aguilar---01/1 82013 1258606 PM-Chris- Thanks for agreeing 1o chat with us,

Fromt Helena Wooden-Aguilar/DC/USEPA/US

To: "Pressnall, Chris" <Chris.Pressnall@lllinois.gov>

e Ariadne Goerke/DC/USEPA/US@EPA, Brittany Martinez/DC/USEPA/US@EPA
Date: 01/18/2013 12:56 PM

Subiect: RE: Geneva Energy W/D letters

Chris-
Thanks for agreeing to chat with us.

| am sending this document to you in preparation for today's conference call. During the call | will be able to go into
greater detail on how the edits came to be and what our next steps will be regarding this draft agreement. | want to
reiterate that it is OCR's intent to move towards resolution and | do apologize for the back and forward.

| do look forward to talking to you this afternoon.
Helena

[attachment "SSCOPE.IEPA. settlement_1.18.13.doc" deleted by Brittany Martinez/DC/USEPA/US]

Helena Wooden-Aguilar

External Civil Rights - Assistant Director
US EPA - Office of Civil Rights
202-564-0792 (work)

Personal Phone / Ex. 6
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Message

From: Goerke, Ariadne [Goerke.Ariadne@epa.gov]

Sent: 3/5/2014 3:43:07 PM

To: O'Lone, Mary [OLone.Mary@epa.gov]; Rhodes, Julia [Rhodes. Julia@epa.gov]
Subject: RE: Comments on DOJ draft chapter

Attachments:i Deliberative Process / Ex. 5

I made the few additional comments. Julia, do you want to set up a time to discuss with us?

Arniadne Goerke

U.S. EPA Office of General Counsel
202-564-5471

goerke .ariadne(@epa.gov

From: O'Lone, Mary

Sent: Wednesday, March 05, 2014 9:13 AM
To: Rhodes, Julia; Goerke, Ariadne

Subject: Comments on DOJ draft chapter

Ariadne-

| didn't have time to finish the comment on page 54. Would you please finish it off? | also didn't pick up each
of the little edits (the extra e, etc.) If you have time, feel free. | couldn't get my initials in the bubbles to go
away. Also, | couldn't get strikeout to show up in the text. The deletions show up in bubbles.

Julia-

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Mary O'Lone

Civil Rights and Finance Law Office
Office of General Counsel

US EPA

1200 Pennsylvania Ave., NW
Washington, DC 20460

(202) 564-4992
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Message

From: Isales, Daniel [Isales.Daniel@epa.gov]

Sent: 8/28/2013 2:01:54 AM

To: Busterud, Gretchen [Busterud.Gretchen@epa.gov]; Spiegelman, Nina [Spiegelman.Nina@epa.gov]
CC: Rhodes, Julia [Rhodes. Julia@epa.gov]

Subject: Title VI overview

Attachments:

Deliberative Process / Ex. 5

Gretchen and Nina,

Attached are the slides that we will use as a guide for our discussion tomorrow. The slides are a combination of a couple
of different presentation, some that | have done myself, although a significant contribution comes from a presentation
put together by one of my colleagues. However, we are not at all wedded to the slides—if there is any issue that you
would like to explore, we can focus on that. Please keep in mind, however, that | do need to keep this discussion to one
hour as | have a call at 3:15 EDT for a fairly sensitive regional matter that I'm handling, so | can’t be late.

Will you each be in your respective offices? | will assume that | will call you at your office numbers unless you tell me
otherwise. I'm looking forward to talking to you tomorrow. Thanks, Dan

Daniel L. Isales

U.S. Environmental Protection Agency
Environmental Science Center

701 Mapes Road

Fort Meade, MD 20755-5350

(410) 305-3016
isales.daniel@epa.gov
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Message

From: Doster, Brian [Doster.Brian@epa.gov]

Sent: 8/20/2013 7:43:42 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]; Hannon, John [hannon.jchn@epa.gov]
CC: Orlin, David [Orlin.David @epa.gov]

Subject: RE: another query about the rebuttable presumption

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

From: Rhodes, Julia

Sent: Thursday, August 15, 2013 3:52 PM

To: Hannon, John; Doster, Brian

Cc: Orlin, David

Subject: RE: another query about the rebuttable presumption

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

From: Hannon, John
Sent: Thursday, August 15, 2013 2:33 PM
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To: Rhodes, Julia; Doster, Brian
Cc: Orlin, David
Subject: RE: another query about the rebuttable presumption

Ex. 5 - Deliberative/Attorney-Client /| Ex. 7(e)

m ccing Dave Orlin o make sure | explained this right.

John Hannon

Office of General Counsel

U.S. Environmental Protection Agency
1200 Pennsylvania Ave. NW (MC 2344A)
Washington, D.C. 20460

Phone (202) 564-5563

Fax (202) 564-5603

From: Rhodes, Julia

Sent: Thursday, August 15, 2013 12:00 PM

To: Doster, Brian; Hannon, John

Subject: another query about the rebuttable presumption

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client /| Ex. 7(e)

What do you think? Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Thanks,
Julia

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Oftice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417
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Message

From: Pressman, Steve [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=AE67F7D1AC884777931300CB437EDAE9-SPRESSMA]
Sent: 1/24/2013 1:35:05 PM

To: Chang, Patrick [Chang.Patrick@epa.gov]
CC: Rhodes, Julia [Rhodes.Julia@epa.gov]
Subject: Re: Thoughts on scope issue?

Ex. 5 - Deliberative/Attorney-Client

Steve Pressman

Associate General Counsel

Civil Rights and Finance Law Office

Office of General Counsel

U.S. EPA

202-564-5439 (phone), 202-564-5416 (fax)

~~~~~ Patrick Chang/DC/USERA/US wrote: -----

To: Steve Pressman/DC/USEPA/US@EPA, Julia Rhodes/DC/USEPA/US@EPA
From: Patrick Chang/DC/USEPA/US

Date: 01/23/2013 05:29PM

Subject: Thoughts on scope issue?

Ex. 5 - Deliberative/Attorney-Client

Here's the thought:

Ex. 5 - Deliberative/Attorney-Client

What do you think?! Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - DellberatlveIAttorney -Client
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Patrick Sungwook Chang
US EPA, Office of General Counsel
202/564-1528 (0); 202/564-1428 (f)
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Message

From: Patrick, Monique [Patrick.Monique@epa.gov]

Sent: 8/29/2013 7:21:38 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: FW: For Your Review - DRAFT Documents for Adm Pre-Brief
Attachments:

Deliberative Process / Ex. 5

Importance: High

Are the documents yvou just put in CT5, the same as these documents that Helena sent earlier? P'm just asking to see if |
have o reprint these documents.

From: Corman, Bicky

Sent: Thursday, August 29, 2013 9:05 AM

To: Patrick, Monigque

Subject: Fw: For Your Review - DRAFT Documents for Adm Pre-Brief
Importance: High

Ps print

From: Wooden-Aguilar, Helena

Sent: Thursday, August 29, 2013 6:47:56 AM

To: Rhodes, Julia; Pressman, Steve

Cc: Corman, Bicky; Reeder, John; Simons, Vicki; Wooden-Aguilar, Helena
Subject: For Your Review - DRAFT Documents for Adm Pre-Brief

Julia and Steve-

The attached documents are for your review and are as following:

1. Ex.5 - Deliberative/Attorney-Client |

Ex. 5 - Deliberative/Attorney-Client/AWP

Pod

{Note: Please edit as you see it}

3.1 Ex. 5 - Deliberative/Attorney-Client
Ex. 5 - Deliberative/Attorney-Client

{Mote: 0GC may have more or want 1o cut out some. Feel free to edit away.)
Thanks and | will be monitoring email.

Helena

From: Helena Wooden-Aguilar 1 Personal Email / Ex. 6
Sent: Wednesday, August 28, 2013 11:31:00 PM
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To: Wooden-Aguilar, Helena; Helena Wooden-Aguilar
Subject: For Your Review - DRAFT Documents for Adm Pre-Brief

Vicki-

The attached documents work as following;

] Ex. 5 - Deliberative/Attorney-Client |

Ex. 5 - Deliberative/Attorney-Client/ AWP

3. Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client

OGC may have more or want to cut out some. Feel free to edit away.

Helena
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Message

From: Pressman, Steve [Pressman.Steve@epa.gov]

Sent: 8/29/2013 5:39:59 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

CC: Chang, Patrick [Chang.Patrick@epa.gov]; Gsell, Alyssa [Gsell.Alyssa@epa.gov]
Subject: RE: For Your Review - DRAFT Documents for Adm Pre-Brief

Attachments: i

Deliberative Process / Ex. 5

Here are my comments on these three. don’t see (6.

Steve Pressman

Associate General Counsel

Civil Rights and Finance Law Office

Office of General Counsel, U5, EPA
202/564-5439 {phone), 203/564-5416 {fax)

From: Rhodes, Julia

Sent: Thursday, August 29, 2013 12:55 PM

To: Pressman, Steve

Cc: Chang, Patrick; Gsell, Alyssa

Subject: FW: For Your Review - DRAFT Documents for Adm Pre-Brief
Importance: High

Realized that 06 was missing, so am attaching it now.

From: Chang, Patrick

Sent: Thursday, August 29, 2013 12:44 PM

To: Pressman, Steve

Cc: Rhodes, Julia; Gsell, Alyssa

Subject: FW: For Your Review - DRAFT Documents for Adm Pre-Brief
Importance: High

This includes the Angelita C paper reflecting Bicky's comments.

From: Rhodes, Julia

Sent: Thursday, August 29, 2013 12:10 PM

To: Pressman, Steve

Cc: Gsell, Alyssa; Chang, Patrick

Subject: FW: For Your Review - DRAFT Documents for Adm Pre-Brief
Importance: High

Sorry realized that sent wrong version of exec sum, so have replaced it

From: Rhodes, Julia

Sent: Thursday, August 29, 2013 12:09 PM

To: Pressman, Steve

Cc: Chang, Patrick; Gsell, Alyssa

Subject: FW: For Your Review - DRAFT Documents for Adm Pre-Brief
Importance: High

Hi. Attached are our staff level comments. Enjoy.
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From: Wooden-Aguilar, Helena

Sent: Thursday, August 29, 2013 6:48 AM

To: Rhodes, Julia; Pressman, Steve

Cc: Corman, Bicky; Reeder, John; Simons, Vicki; Wooden-Aguilar, Helena
Subject: For Your Review - DRAFT Documents for Adm Pre-Brief
Importance: High

Julia and Steve-

The attached documents are for vour review and are as following:

‘g Ex. 5 - Deliberative/Attorney-Client

3. Ex. 5 - Deliberative/Attorney-Client/ AWP

{(Mote: Please edit as you see fit)

3. EX. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client

{Note: 06 may have more or want to cut out some. Feel free o adit away.)
Thanks and will be monitoring email.

Helena

From: Helena Wooden-Aguilari Personal Email / Ex. 6
Sent: Wednesday, August 28, 2013 11:31:00 PM

To: Wooden-Aguilar, Helena; Helena Wooden-Aguilar

Subject: For Your Review - DRAFT Documents for Adm Pre-Brief

Vicki-

The attached documents work as following:

] Ex. 5 - Deliberative/Attorney-Client

2. Ex. 5 - Deliberative/Attorney-Client/ AWP

3. Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client

OGC may have more or want to cut out some. Feel free to edit away.

Helena
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Message

From: Pressman, Steve [Pressman.Steve@epa.gov]

Sent: 9/6/2013 1:51:19 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: RE: revised talking points about pending litigation
Attachments: | Deliberative Process / Ex. 5

My comments on the litigation TPs — thanks.

Steve Pressman

Associate General Counsel

Civil Rights and Finance Law Office

Office of General Counsel, 115, EPA
2003/564-5439 {phone), 203/564-54 18 {fax)

From: Rhodes, Julia

Sent: Thursday, September 05, 2013 7:19 PM

To: Pressman, Steve

Subject: revised talking points about pending litigation

Attached is a revised draft of talking points regarding pending litigation, please let me know if you have any concerns.
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Message

From: Pressman, Steve [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=AE67F7D1AC884777931300CB437EDAE9-SPRESSMA]
Sent: 2/10/2013 4:56:47 PM

To: Rhodes, Julia [Rhodes. Julia@epa.gov]
CC: Goerke, Ariadne [Goerke.Ariadne@epa.gov]; Chang, Patrick [Chang.Patrick@epa.gov]
Subject: Re: Fw: EJA advocates notes annotated
Attachments: H H
Deliberative Process / Ex. §

A few additional comments - thanks.

Steve Pressman

Associate General Counsel

Civil Rights and Finance Law Office

Office of General Counsel

U.S. EPA

202-564-5439 (phone), 202-564-5416 (fax)

~~~~~ Julia Rhodes/DC/USEPA/US wrote: -----

To: Steve Pressman/DC/USEPA/US@EPA

From: Julia Rhodes/DC/USEPA/US

Date: 02/07/2013 05:17PM

Cc: Ariadne Goerke/DC/USEPA/US@EPA, Patrick Chang/DC/USEPA/US@EPA
Subject: Fw: EJA advocates notes annotated

your turn

Julia Rhodes
Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Office
Office of General Counsel
Environmental Protection Agency
1200 Pennsylvania Avenue, NW, 2399A
Washington, DC 20460
Phone: 202.564.1417
~~~~~ Forwarded by Julia Rhodes/DC/USERPA/US on 02/07/2013 05:16 PM -----

From: Julia Rhodes/DC/USEPA/US

To: Ariadne Goerke/DC/USEPA/US@EPA
{2 Patrick Chang/DC/USEPA/US@EPA
Date: 02/07/2013 03:46 PM

Subject: EJA advocates notes annotated

Any additions to this document?

Deliberative Process / Ex. 5

Julia Rhodes
Assistant General Counsel for the Civil Rights Practice Group
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Civil Rights and Finance Law Office
Office of General Counsel
Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A
Washington, DC 20460

Phone: 202.564.1417
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Message

From: Pressman, Steve [/O=EXCHANGELABS/QU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=AE67F7D1AC884777931300CB437ED4E9-SPRESSMA]

Sent: 2/13/2013 3:37:52 PM

To: Rhodes, Julia [Rhodes. Julia@epa.gov]

Subject: Re: Fw: EJ Screen public availability and distinguishing from disparity analysis for T6 purposes need answers by
February 19, 2013

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Steve Pressman

Associate General Counsel

Civil Rights and Finance Law Office

Office of General Counsel

U.S. EPA

202-564-5439 (phone), 202-564-5416 (fax)

Fram: Julia Rhodes/DC/USEPA/US

Tor Steve Pressman/DC/USEPA/US@EPA

Date: 02/12/2013 06:03 PM

Subiect: Fw: EJ Screen public availability and distinguishing from disparity analysis for T6 purposes need answers by

February 19, 2013

Ok instead of just reminding of her leave earlier! Ex. 5 - Deliberative/Attorney-Client |

Ex. 5 - Deliberative/Attorney-Client

| get that the timing of this assignment is not ideal in light of vacation plans,i Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group

Civil Rights and Finance Law Office

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

—— Forwarded by Julia Rhodes/DC/USERAMS on 02/12/2013 05:55 PM

Fromy Alyssa Gsell/DC/USEPA/US

To Julia Rhodes/DC/USEPA/US@EPA

e Tricia Jefferson/DC/USEPA/US@EPA

Drate 02/12/2013 05:38 PM

Subject: Re: EJ Screen public availability and distinguishing from disparity analysis for T6 purposes need answers by

February 19, 2013
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As an FYl/reminder...I'll be on leave starting this Friday and out all next week. | will do as much as | can before | leave.
Tricia -- I'll be at DOJ tomorrow, but will give you a call to discuss.

Alyssa M. Gsell

Civil Rights and Finance Law Office
US EPA Office of General Counsel
Phone: 202-564-7413

Fax: 202-564-5416

Fram: Julia Rhodes/DC/USEPA/US

Tor Tricia Jefferson/DC/USEPA/US@EPA, Alyssa Gsell/DC/USEPA/US@EPA

Date: 02/12/2013 05:26 PM

Subiect: EJ Screen public availability and distinguishing from disparity analysis for T6 purposes need answers by February 19,
2013

Ex. 5 - Deliberative/Attorney-Client

The issues include:

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Please give me a call if you want to discuss or if you have any questions.
Alyssa, please let me know if your recollection of the issues and/or tasks is different from mine.

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Office

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417
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Message

From: Wooden-Aguilar, Helena [Wooden-Aguilar.Helena@epa.gov]

Sent: 3/22/2013 6:17:30 PM

To: Stein, Jonathan [Stein.Jonathan@epa.gov]; Cevans02 [Evans.Carlos@epa.gov]

CC: Gsell, Alyssa [Gsell.Alyssa@epa.gov]; Yan, Jerett [Yan.lerett@epa.gov]; Rhodes, Julia [Rhodes.Julia@epa.gov];
Randolph, Karen [Randolph.Karen@epa.gov]; Jones, LauraE [lones.LauraE@epa.gov]; Pair, Quentin
[Pair.Quentin@epa.gov]; 'quentin.pair@usdoj.gov' [quentin.pair@usdoj.gov]

Subject: RE: Fw: Draft Guidance

Attachments: | Deliberative Process / Ex. 5 i

My edits to this version. | Deliberative Process / Ex. 5 E know folks are still working in those

areas. My edits are prm%ariﬁy in the beginning of the document.

Deliberative Process / Ex. 5

Hel&ny

From: Stein, Jonathan

Sent: Thursday, February 21, 2013 10:46 AM

To: Cevans02

Cc: Gsell, Alyssa; Yan, Jerett; Rhodes, Julia; Randolph, Karen; Jones, Laurak; Pair, Quentin; 'quentin.pair@usdoj.gov’;
Wooden-Aguilar, Helena

Subject: RE: Fw: Draft Guidance

Deliberative Process / Ex. 5 | May not have the
same pagination as it went out, but my response to comments and edits should clarify.

Deliberative Process / Ex. 5
Best Regards,

Jonathan M. Stein

Attorney Advisor

U.S, Ervironmental Protection Agency
Office of Civil Rights - External Compliance
1200 Pennsylvania Avenue, NW.

Mail Code 1201A

Washington, DC 20460

202/564-2088
SteinJonathan@epa.gov

From: Cevans02

Sent: Friday, February 15, 2013 1:05 PM

To: Cevans02

Cc: Gsell, Alyssa; Helena Wooden-Aguilar; Yan, Jerett; Stein, Jonathan; Rhodes, Julia; Randolph, Karen; Jones, LauraE;
Pair, Quentin; quentin.pair@usdoj.gov

Subject: Re: Fw: Draft Guidance

ED_002416_00045752-00001
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Just to clarify. The attached version does represent the latest version. | know | said at the end of yesterday's meeting
that | may have to revise it, but there's no need.

Carlos R. Evans

Attorney-Advisor

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, NW

Mail Code 2273A

Washington, DC 20460

(202) 564-6331

The preceding message (including any attachments) contains information that may be confidential, be protected by
attorney work-product, attorney-client or other applicable privileges and may be exempt from disclosure under applicable
law. It is intended to be conveyed only to the named recipient(s). If you received this message in error or if you are not
the intended recipient, please notify the sender and delete the message from your system. Any use, dissemination,
distribution or reproduction of this message by unintended recipients is not authorized and may be unlawful.

Fromy Carlos Evans/DC/USEPA/US

o Helena Wooden-Aguilar/DC/USEPA/US@EPA, Jonathan Stein/DC/USEPA/US@EPA, Karen
Randolph/DC/USEPA/US@EPA, Julia Rhodes/DC/USEPA/US@EPA, Alyssa Gsell/DC/USEPA/US@EPA, Quentin
Pair/DC/USEPA/US@EPA, Carlos Evans/DC/USEPA/US@EPA, Jerett Yan/DC/USEPA/US@EPA,
quentin.pair@usdoj.gov, Laurak Jones/DC/USEPA/US@EPA

Lisa Garcia/DC/USEPA/US@EPA

02/14/2013 03:27 PM

Fw: Draft Guidance

Hello everyone,

Please find attached an electronic version of the draft guidance we discussed during today's meeting. Please review
pages 1-17. Lisa is working on pages 18-33. Let's discuss pages 1-17 during our meeting on Tuesday. Thank you
everyone.

Carlos R. Evans

Attorney-Advisor

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, NW

Mail Code 2273A

Washington, DC 20460

(202) 564-6331

The preceding message (including any attachments) contains information that may be confidential, be protected by
attorney work-product, attorney-client or other applicable privileges and may be exempt from disclosure under applicable
law. It is intended to be conveyed only to the named recipient(s). If you received this message in error or if you are not
the intended recipient, please notify the sender and delete the message from your system. Any use, dissemination,
distribution or reproduction of this message by unintended recipients is not authorized and may be unlawful.

- Forwarded by Carlos Evans/DCAJSERPA/US on 02/14/2013 03:23 PM -

From Laurak Jones/DC/USEPA/US

o Carlos Evans/DC/USEPA/US@EPA
Date: 02/14/2013 03:16 PM

Subiest: Draft Guidance

Lisa's comments are in orange/peach.

Deliberative Process / Ex. 5

ED_002416_00045752-00002
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Message
From: Steve Pressman [Pressman.StevelNDU@usepa.onmicrosoft.com]
Sent: 1/16/2013 10:08:02 PM
To: Chang, Patrick [Chang.Patrick@epa.gov]
CC: Rhodes, Julia [Rhodes. Julia@epa.gov]
Subject: Re: Fw: adversity briefing paper
Attachments: H H
Deliberative Process / Ex. 5

Deliberative Process / Ex. 5

Steve Pressman

Associate General Counsel

Civil Rights and Finance Law Office

Office of General Counsel

U.S. EPA

202-564-5439 (phone), 202-564-5416 (fax)

Fromy Patrick Chang/DC/USEPA/US

Tor Steve Pressman/DC/USEPA/US@EPA
G Julia Rhodes/DC/USEPA/US@EPA
Diate 01/16/2013 12:01 PM

Subject: Fw: adversity briefing paper

Do you want to review these?

Ex. 5 - Deliberative/Attorney-Client

Patrick Sungwook Chang

US EPA, Office of General Counsel

202/564-1528 (0); 202/564-1428 ()

——- Forwarded by Patrick Chang/DC/USEPA/US on 01/16/2013 12:00 PM ——

Fromy Patrick Chang/DC/USEPA/US

To Julia Rhodes/DC/USEPA/US@EPA
Date: 01/16/2013 11:41 AM
Re: adversity briefing paper

Here you go -- one for LPJ (or Bob P) and one for Bicky.

ED_002416_00045800-00001
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Deliberative Process / Ex. 5

Patrick Sungwook Chang
US EPA, Office of General Counsel
202/564-1528 (0); 202/564-1428 ()

Fromy Julia Rhodes/DC/USERA/US

To Patrick Chang/DC/USEPA/US@EPA
Drate 01/16/2013 08:38 AM

Subiest: adversity briefing paper

Patrick,

Good morning. Hope that you are feeling better. Am | recalling correctly that after the meeting with Bicky you were
going to further revise the adversity briefing paper?

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Office

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

ED_002416_00045800-00002
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Message

From: Pressman, Steve [Pressman.Steve@epa.gov]
Sent: 4/12/2013 7:50:59 PM

To: Chang, Patrick [Chang.Patrick@epa.gov]

CC: Rhodes, Julia [Rhodes. Julia@epa.gov]

Subject: RE: T6/E) comparison table

Attachments: . Dealijberative Process / Ex. 5

My comments on both T8 and £L Thanks.

Steve Pressman

Associate General Counsel

Civil Rights and Finance Law Office

Office of General Counsel, ULS. EPA
202/564-5439 {phone), 202/564-54 16 {fax)

From: Chang, Patrick

Sent: Friday, April 12, 2013 12:51 PM
To: Pressman, Steve

Cc: Rhodes, Julia

Subject: T6/EJ comparison table

Steve,

Attached is a draft of the T6/EJ comparison table. |

Ex. 5 - Deliberative/Attorney-Client

The T6 column is ready for your review. Julia has some comment bubbles for David, but he’s not in today, so there may
be some changes to that.

Patrick S. Chang

US EPA, Office of General Counsel, Civil Rights and Finance Law Office

202/564-1528 (0); 202/564-1428 (f)

ED_002416_00045812-00001






EPA-HQ-2018-010543

Message

From: Pressman, Steve [Pressman.Steve@epa.gov]
Sent: 4/15/2013 9:07:56 PM

To: Chang, Patrick [Chang.Patrick@epa.gov]

CC: Rhodes, Julia [Rhodes. Julia@epa.gov]
Subject: FW: EJSCREEN and Title VI Briefing Paper
Attachments: | Deliberative Process / Ex. § i

Here’s the short paper that | was referring to 4 Ex. 5 - Deliberative/Attorney-Client " I'l] schedule a meeting.

Steve Pressman

Associate General Counsel

Civil Rights and Finance Law Office

Office of General Counsel, ULS. EPA
202/564-5439 {phone), 202/564-54 16 {fax)

From: Jefferson, Tricia

Sent: Thursday, April 11, 2013 5:42 PM

To: Pressman, Steve; Guadagno, Tony

Cc: Rhodes, Julia

Subject: EJSCREEN and Title VI Briefing Paper

Hi Steve and Tony,

Here is a briefing paper that we developed for Bicky and others | Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client : Please send any edits and comments you have. We would like to get this to
BICRY Mo Tater uran vionaay. rmoutorthe office tomorrow but | think Julia is here tomorrow in case you have any
questions. | will be back in the office on Monday.

Thanks,

Tricia

ED_002416_00045817-00001
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Message

From: Nickerson, William [Nickerson. William@epa.gov]
Sent: 5/7/2013 9:23:41 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: RE: want to make sure captured points correctly

Yes, this looks good.

From: Rhodes, Julia

Sent: Tuesday, May 07, 2013 5:22 PM

To: Nickerson, William

Subject: RE: want to make sure captured points correctly

Ex. 5 - Deliberative/Attorney-Client

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Oftice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

Ex. 5 - Deliberative/Attorney-Client
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From: Nickerson, William

Sent: Tuesday, May 07, 2013 5:11 PM
To: Rhodes, Julia

Subject:

“EJSCREEN is a screening tool for pre-decisional use only. EX. 5 - DeIiberativelAttorney-CIient

Ex. 5 - Deliberative/Attorney-Client

ED_002416_00045876-00002
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Message

From: Gsell, Alyssa [Gsell.Alyssa@epa.gov]

Sent: 12/5/2013 11:04:05 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]; Lovett, Lauren [Lovett.Lauren@epa.gov]
Subject: eesiera-raer | O6R-03-R4: Next Steps

Attachments: | Deliberative Process / Ex. 5 '

Fyt—

P will be out of the office tomorrow, so wor't make this mesting,

and | will catch up.

Alyssa M. Gsell

Civil Rights and Finance Law Office
US EPA Office of General Counsel
Phone: 202-564-7413

Faxe  202-564-5416

From: Stein, Jonathan

Sent: Thursday, December 05, 2013 6:01 PM
To: Lovett, Lauren; Rhodes, Julia; Gsell, Alyssa
Cc: Wooden-Aguilar, Helena

Subject: 106R-03-R4: Next Steps

Deliberative Process / Ex. 5

{ think you should move forward without me, though,

fam attaching the options paper regarding the major strategic issues which significantly impact the path of the IP going
forward. Sorry for the short time beforehand and that it got a bit lengthy. If the time is too short, let me know in the

morning so we can reschedule so you have more time to review this, |

Ex. 5 - Deliberative/Attorney-Client i

Ex. 5 - Deliberative/Attorney-Client

Best Regards,

Jonathan M. Stein

Attorney Advisor

LLS, Environmental Protection Agency
Office of Cvil Rights - External Compliance

1200 Pennsylvania Avenue, NW. | Mailcode 1201A | Washington, DC 20460

202/564-2088
Stein.Jonathan@®epa.gov
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From: Lovett, Lauren
Sent: Wednesday, December 04, 2013 9:51 PM
To: Stein, Jonathan; Rhodes, Julia; Gsell, Alyssa

Hi Jonathan — Just checking in to see if you have drafted a paper for our meeting on Fri. Please let me know.

Lauren Lovett

Attorney-Advisor

Civil Rights and Finance Law Office

U.S. EPA Office of General Counsel
202.564.2560 (phone); 202.564.5416 (fax)
Mail Code 2399A

From: Stein, Jonathan

Sent: Thursday, November 21, 2013 2:02 PM
To: Rhodes, Julia; Gsell, Alyssa

Cc: Lovett, Lauren; Wooden-Aguilar, Helena
Subject:! .{06R-03-R4: Next Steps

{think that's a great idea to incude — so it will include that to the extent | can do so with some accuracy.
Best Regards,

Jonathan M. Stein

Attorney Advisor

LS. Environmental Protection Agency

Qffice of Civil Rights -~ External Compliance

1200 Pennsylvania Avenue, NW. | Mailcode 12014 | Washington, DC 20460

202/564-2088
Stein.Jonathan@®epa.gov

From: Rhodes, Julia
Sent: Thursday, November 21, 2013 1:35 PM
To: Stein, Jonathan; Gsell, Alyssa

Great, { think that an option paper on the strategic issues will be useful, Ex. 5 - Deliberative/Attorney-Client |
i Ex. 5 - Deliberative/Attorney-Client

From: Stein, Jonathan
Sent: Thursday, November 21, 2013 1:07 PM
To: Rhodes, Julia; Gsell, Alyssa

ED_002416_00045927-00002
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Cc: Lovett, Lauren; Wooden-Aguilar, Helena

Subject: esremo-mme 106R-03-R4: Next Steps

Hi,

Lauren and Helena both have my last updates to the IP. Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client

Best Regards,

Jonathan M. Stein

Attorney Advisor

U.S. Environmental Protection Agency

Office of Civil Rights - External Compliance

1200 Pennsylvania Avenue, N.W. | Mailcode 12014 | Washington, DC 20460

202/564-2088
Stein.Jonathan@epa.gov

From: Rhodes, Julia

Sent: Thursday, November 21, 2013 12:50 PM
To: Stein, Jonathan; Gsell, Alyssa

Cc: Lovett, Lauren; Wooden-Aguilar, Helena

Subject: |=r=o-m=! 06R-03-R4: Next Steps

Ex. 5 - Deliberative/Attorney-Client

Thanks,
Julia

From: Stein, Jonathan

Sent: Thursday, November 21, 2013 12:17 PM

To: Gsell, Alyssa

Cc: Rhodes, Julia; Lovett, Lauren; Wooden-Aguilar, Helena

Subject == | 06R-03-R4: Next Steps

ED_002416_00045927-00003
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As there have been requests from Julia to move this earlier in the day on Friday and concerns from Lauren that half an
hour is not enough time, | am inclined to reschedule this for sometime next week. Look for a scheduler with an update.

Best Regards,

Jonathan M. Stein

Attorney Advisor

LS. Environmental Protection Agency

{Office of Civil Rights - External Compliance

1200 Pennsylvania Avenue, N.W. | Mailcode 12014 | Washington, DC 20460

202/584-2088
Stein.Jonathan@epa.gov

From: Gsell, Alyssa
Sent: Thursday, November 21, 2013 12:11 PM

Where: WIC-N 2528 (OCR Conf Room)

Is this going to be moved and/or given more time per Julia/Lauren?

ED_002416_00045927-00004
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Message

From: Gsell, Alyssa [Gsell.Alyssa@epa.gov]

Sent: 12/2/2013 7:01:40 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: FW: 11R-98-R9

Attachments: | Deliberative Process / Ex. §
Julig -

FYl 1received the draft dismissal fm‘; Ex. 5 - Deliberative/Attorney-Client Efmm Brittany. As you will see from the
attached, there is more to review than just footnotes.
Thanks,

Alyssa M. Gsell

Civil Rights and Finance Law Office
US EPA Office of General Counsel
Phone: 202-564-7413

Faxe 202-564-5416

From: Martinez, Brittany

Sent: Wednesday, November 27, 2013 11:56 AM
To: Gsell, Alyssa

Subject: FW: 11R-98-R9

Hi Alyssa-

P have responded to the comments and made edits, It appears that Karen had a few comments for you re some of the
legal footnotes. Lets discuss the letter sometime next week, if you are available.

Thanks,
Brittany

From: Martinez, Brittany

Sent: Tuesday, November 19, 2013 1:12 PM
To: Gsell, Alyssa

Subject: 11R-98-R9

Hi Alyssa-
I hope you are doing well. | just wanted to give you a status update. For the first time in weeks, | am able to pick this

complaint back up. | would like to send you the revised dismissal letter to you by cob Thursday (with the caveat that |
may get pulled away again).

In addition, I'm scheduled to meet with Helena tomorrow ti EXx. 5 - Deliberative/Attorney-Client | will keep you posted.

Brittany Martinez

Office of Civil Rights
External Compliance Team
voice-{202) 564-0727

fax- (202) 566-0630
martinez.brittany@epa.gov
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Message

From: Gsell, Alyssa [Gsell.Alyssa@epa.gov]

Sent: 1/23/2014 4:37:00 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: FW: EPA File No. 09R-02-R6 (Triassic Park Complaint)

Attachments: Deliberative Process / Ex. 5

Julia --

Are you going to be able to come to the meeting this afternoon about Triassic Park? If so, here are the
documents that Waleska wants to discuss. ! Ex. 5 - Deliberative/Attorney-Client i

Ex. 5 - Deliberative/Attorney-Client

Alyssa M. Gsell

Civil Rights and Finance Law Office
Us EPA Office of General Counsel
Phone: 202-564-7413

Fax: 202-564-5416

————— original Message-----

From: Rhodes, Julia

Sent: Monday, December 02, 2013 6:15 PM

To: Nieves-Munoz, wWaleska

Cc: wooden-Aguilar, Helena; Gsell, Alyssa

Subject: FW: EPA File No. 09R-02-R&é (Triassic Park Complaint)

Hi1 waleska,
Alyssa is assigned to this matter.

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group Civil Rights and Finance Law Office office
of General Counsel Environmental Protection Agency

1200 pPennsylvania Avenue, Nw, 2399A

washington, DC 20460

Phone: 202.564.1417

————— original Message-----

From: Nieves-Munoz, wWaleska

Sent: Monday, December 02, 2013 4:02 PM

To: Rhodes, Julia

Cc: wWooden-Aguilar, Helena

Subject: EPA File No. Q9R-02-R6 (Triassic Park Complaint)

Julia

I hope you are doing well.

Attached you will find the request for information draft letter for EPA File No. 09R-02-R6 (Triassic Park
Complaint). It is my understanding that Alyssa was the CRFLO point of contact and she was working with
Helena. I you don't mind would you please let me know who can provide comments on the CARD request for
information letter. I have attached also the draft dismissal letter as background information Thank you
so muchhh!!

waleska Nieves-Munoz
Environmental Scientist

office of Civil Rights/ Title 6
202-564-7103

ED_002416_00045939-00001
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Message

From: Gsell, Alyssa [Gsell.Alyssa@epa.gov]

Sent: 3/1/2013 6:14:22 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

CC: Gsell, Alyssa [Gsell.Alyssa@epa.gov]

Attachments: | Deliberative Process / Ex. 5

Julia --

Attached is the Tiger Team document with my comments. | Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client

Let me know what you think.

Alyssa

ED_002416_00045942-00001
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Message

From: Gsell, Alyssa [Gsell.Alyssa@epa.gov]

Sent: 9/12/2014 3:53:32 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: UPI

Attachments: Deliberative Process / Ex. 5
Julia —

Attached for your review are a draft cover letter and IR/dismissal for the public participation claim in the UPI
complaint. | have made my comments in redline.

Please let me know your thoughts/comments.

Thanks.

Alyssa M. Gsell

US EPA Office of General Counsel
Phone: 202-564-7413

Fax: 202-564-5416

ED_002416_00045948-00001






EPA-HQ-2018-010543

Message

From: Gsell, Alyssa [Gsell.Alyssa@epa.gov]

Sent: 3/1/2013 9:37:30 PM

To: Cevans02 [Evans.Carlos@epa.gov]

CC: Rhodes, Julia [Rhodes. Julia@epa.gov]; Gsell, Alyssa [Gsell.Alyssa@epa.gov]

Subject: Tiger Team document

Attachments: | Deliberative Process / Ex. 5

Carlos --

Attached is the Tiger Team document you circulated yesterday with comments from Julia and me. | Ex.5- Deliberative/Attorney-Client
Ex. 5 - Deliberative/Attorney-Client i Let me know if you have any

questions.

THanks.

Alyssa

ED_002416_00045959-00001
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 11/13/2013 9:06:55 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: DCRO PPT

Attachments: | Deliberative Process / Ex. 5
Flag: Follow up

EX. 5 - Deliberative/Attorney-Client i

E Ex. 5 - Deliberative/Attorney-Client iit’s probably not worth you spending a lot of
time reviewing them unless you have specific thoughts on points that | should cover that haven’t been covered in the
past. The few exceptions are as follows:

* As usual, the slides have a lot more detail than what I'll have time to cover (understanding that it’ still unclear how
much time that will be)

Ex. 5 - Deliberative/Attorney-Client i
i Ex. 5 - Deliberative/Attorney-Client :

Ex. 5 - Deliberative/Attorney-Client

ED_002416_00046075-00001
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 11/1/2013 8:15:53 PM

To: Pressman, Steve [Pressman.Steve@epa.gov]; Rhodes, Julia [Rhodes Julia@epa.gov]
Subject: FW: Revised T6 scenarios for Bicky (Now they're ready)

Attachments: | Deliberative Process / Ex. 5

Flag: Follow up

Ex. 5 - Deliberative/Attorney-Client

if you want to review these before | post them on CT5, my suggestions would be {1} only read the mark up for the
rrargin comments Ex. 5 - Deliberative/Attorney-Client

From: Chang, Patrick

Sent: Wednesday, October 30, 2013 4:49 PM
To: Rhodes, Julia; Pressman, Steve

Subject: FW: Revised T6 scenarios for Bicky

Ex. 5 - Deliberative/Attorney-Client

From: Chang, Patrick

Sent: Tuesday, October 29, 2013 2:46 PM
To: Pressman, Steve; Rhodes, Julia
Subject: Revised T6 scenarios for Bicky

Ex. 5 - Deliberative/Attorney-Client

Patrick S. Chang
US EPA, Office of General Counsel, Civil Rights and Finance Law Office
202/564-1528 (0); 202/564-1428 (f)

ED_002416_00046077-00001
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 11/5/2013 3:10:17 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]; Pressman, Steve [Pressman.Steve@epa.gov]
Subject: RE: Revised T6 scenarios for Bicky (Now they're ready)

Attachments: | Deljberative Process / Ex. 5

Thanks. 've made some changes to the text and responded to your comments in hold.

From: Rhodes, Julia

Sent: Monday, November 04, 2013 3:15 PM

To: Chang, Patrick; Pressman, Steve

Subject: RE: Revised T6 scenarios for Bicky (Now they're ready)

Attached are my comments/queastions. Thanks, Julia

From: Chang, Patrick

Sent: Friday, November 01, 2013 4:16 PM

To: Pressman, Steve; Rhodes, Julia

Subject: FW: Revised T6 scenarios for Bicky (Now they're ready)

Ex. 5 - Deliberative/Attorney-Client

If you want to review these before | post them on CT8, my suggestions would be {1} only read the mark up for the
margin comments Ex. § - Deliberative/Attorney-Client

From: Chang, Patrick

Sent: Wednesday, October 30, 2013 4:49 PM
To: Rhodes, Julia; Pressman, Steve

Subject: FW: Revised T6 scenarios for Bicky

Ex. 5 - Deliberative/Attorney-Client

From: Chang, Patrick
Sent: Tuesday, October 29, 2013 2:46 PM

ED_002416_00046098-00001
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To: Pressman, Steve; Rhodes, Julia
Subject: Revised T6 scenarios for Bicky

Ex. 5 - Deliberative/Attorney-Client

Patrick S. Chang
US EPA, Office of General Counsel, Civil Rights and Finance Law Office
202/564-1528 (0); 202/564-1428 (f)

ED_002416_00046098-00002
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 2/27/2013 10:11:29 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]; Pressman, Steve [Pressman.Steve@epa.gov]
Subject: FW: Primer for Vicki?

Attachments: | Deliberative Process / Ex. 5

Fyl:

From: Chang, Patrick

Sent: Wednesday, February 27, 2013 5:11 PM
To: Wooden-Aguilar, Helena

Subject: RE: Primer for Vicki?

These are the slides | used when | briefed Bicky back when she started.

Julia said something similar about Vicki having too much in her head right now to absorb the primeriﬁx-
she wants to talk, P'm here Thurs and Fri. And over the weekend for that matter.

From: Wooden-Aguilar, Helena

Sent: Wednesday, February 27, 2013 5:08 PM
To: Chang, Patrick

Subject: Re: Primer for Vicki?

I think the primer is a good conversation but she has a lot in her head. | was thinking giving her your primer slides as she
is starting from the beginning. if vou have that handy that would be great. Maybe we start with that and then a
conversation. Thoughts?

Helena Wooden-Aguilar

Assistant Director - External Civil Rights
{Office of Civil Rights - USEPA
202-564-0792

| Personal Phone / EX. 6 |

wooden-aguilar.helena@epa.gov

From: Chang, Patrick

Sent: Wednesday, February 27, 2013 3:13:55 PM
To: Wooden-Aguilar, Helena

Subject: Primer for Vicki?

Hi Helena,

Ex. 5 - Deliberative/Attorney-Client

Do you think that would help? Did she already get that? Is there something else | can do?
Just trying to be helpful b/c 1 know you’ve got a million balls in the air.

Patrick S. Chang
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US EPA, Office of General Counsel, Civil Rights and Finance Law Office
202/564-1528 (0); 202/564-1428 (f)
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 2/26/2014 6:38:29 PM

To: Jefferson, Tricia [Jefferson.Tricia@epa.gov]

CC: Rhodes, Julia [Rhodes. Julia@epa.gov]

Subject: T6-EJ comparison (due Monday)

Attachments: | Deliberative Process / Ex. 5
Hi Tricia,

Attached are two versions of a table that compares 76 and EJ. The one w/ the 2013 date is heavily marked up. I'm
including that version for your reference. The one from today is cleaned up to remove all of the coding that {I thir]k) has

been addressed. Ex. 5§ - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client If not, it’s pretty self-explanatory, but let
me know if you have any questions.

Julia just told me that Bicky wants this version by Monday.. Ex. 5 - Deliberative/Attorney-Client iI'd
suggest leaving Bicky’s comments in the document. When yoU're done, pléasé post it to CTS for Bicky with Kén, Julia,
and me as “other interested parties.” It’s probably worth posting the 2013 version with this version, in case Bicky wants
to see what her previous comments were. Note that I'm out of the office on Friday.

Thanks.
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 6/10/2014 6:16:58 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]; lefferson, Tricia [Jefferson.Tricia@epa.gov]; Goerke, Ariadne
[Goerke.Ariadne@epa.gov]

Subject: PPT for Ethan

Attachments: | Deliberative Process / Ex. 5

Here’s the PPT slides for our 3 PM w/ Ethan. It’s very mildly tweaked from what | used w/ Velveta.

I'll bring a hardcopy for Ethan.
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 7/14/2014 6:18:48 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: -16.intro 2-pager

Attachments: | Deliberative Process / Ex. 5

Here's what | came up with based on the PPT slides. Is this what you had mind? If not, | can restructure it as you prefer.
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 4/30/2014 1:22:37 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: FW:VGH on primer

Attachments: | Deliberative Process / Ex. 5

Got your Y, | just have the same point as usual re VGH's request for me to do the presentations — | have no ohjection,
but eventually others are going to have to do those.

Also, the details of both the OCR staff and QFJ presentations still need to be worked out. We could discuss w/ VGH & Jim
when we continue w/ them on Monday if that works for you.

From: Chang, Patrick

Sent: Tuesday, April 29, 2014 5:08 PM
To: Julia Rhodes

Subject: VGH on primer

Velveta made a number of points during the primer discussion that you should know about:

Ex. 5 - Deliberative/Attorney-Client

She would like a version of the primer presented to her staff. Also, when OCR meets with OEJ on May 15 @ 2 PM, she
would like the primer presented then as well. | told her that I'd share those requests with you for you to assign. She said
that she may request that you assign me to do them. Can we talk about that?

Also, as you already saw, she wants to finish going through the primer on May 5 @ 2 PM.
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 5/13/2014 1:01:16 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: -EW: Presenter FAQs.T).May 12 2014.docx

Attachments: | Deliberative Process / Ex. 5

From: Jefferson, Tricia

Sent: Monday, May 12, 2014 5:20 PM

To: Chang, Patrick; Goerke, Ariadne

Subject: Presenter FAQs.T).May 12 2014.docx

Hi — the first document are questions that folks have provided. The second Lauren forwarded to me that probably
overlaps with the first doc.

See you tomorrow!

Tricia

ED_002416_00046136-00001






EPA-HQ-2018-010543

Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 3/12/2013 9:27:11 PM

To: Corman, Bicky [Corman.Bicky@epa.gov]

CC: Rhodes, Julia [Rhodes. Julia@epa.gov]; Redden, Kenneth [Redden.Kenneth@epa.gov]; Loving, Shanita
[Loving.Shanita@epa.gov]

Subject: Draft talking pts re adversity

Attachments: | Deliberative Process / Ex. 5 '

Bicky,

Here’s the first cut at_talking noints. This.version is over 1-nage, so feel free to strike stuff as you see fit &3 eiberatvelattomey.cient |

Ex.5 - Delibel‘ative/AttOI‘ney-Client Also, | used a lot of language from the bullets we did for
icki in the hopes of expediting the review process, since we have little time, but | did try to account for all of the points
you mentioned earlier this afternoon.

Speaking of timing, since it’s tight, Julia has not had a chance to review this prior to your review.
| also putit in CTS, as we discussed.

Patrick S. Chang
US EPA, Office of General Counsel, Civil Rights and Finance Law Office
202/564-1528 (0); 202/564-1428 (f)
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 3/14/2013 1:24:58 PM

To: Corman, Bicky [Corman.Bicky@epa.gov]; Rhodes, Julia [Rhodes.Julia@epa.gov]
Subject: RE: Revised talking pts re adversity paper

Attachments: | Deliberative Process / Ex. 5 !

i it’s not too late, here are a few thoughts, Overall, vour format is much better than what | had.i Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client

i Ex. 5 - Deliberative/Attorney-Client {Otherwise, it looks good!

From: Corman, Bicky

Sent: Wednesday, March 13, 2013 7:51 PM

To: Rhodes, Julia; Chang, Patrick

Subject: RE: Revised talking pts re adversity paper

if you are are able, | would feel more comfortable if you could look. Thanks!

Bicky Corman

Deputy General Counsel

{Office of General Counsel

U.S. Environmental Protection Agency
Corman.Bicky@EPA.gov

Desk: 202-564-2202

Personal Phone / Ex. 6 |

From: Loving, Shanita

Sent: Wednesday, March 13, 2013 3:58 PM

To: Corman, Bicky

Cc: Chang, Patrick

Subject: DUE: Revised talking pts re adversity paper
Importance: High

Hi Bicky,

Did vou take a look at this document yet? Patrick is here to remind vou that it's due today by 5:00 pm. He also
mentioned that if yvou have handwritten edits he can come down to pick them up from you and incorporate the edits on
the slectronic document. Thanks

Shanita Loving

Program Specialist
Environmental Protection Agency
Office of General Counsel

Maire {202} 564-80684

Direct: {202) 564-4728

Faxe {2021 564-1428

From: Chang, Patrick

Sent: Wednesday, March 13, 2013 11:38 AM

To: Corman, Bicky; Rhodes, Julia; Redden, Kenneth; Loving, Shanita; McDermott, Marna
Subject: FW: Revised talking pts re adversity paper
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Could you please substitute the attached document for what | sent earlier this morning? Thanks.

{Bicky, in case you've started reading the 10:30am version, Pve marked the two places where this version is different.}

From: Chang, Patrick

Sent: Wednesday, March 13, 2013 10:55 AM

To: Corman, Bicky; Rhodes, Julia; Redden, Kenneth
Cc: Loving, Shanita

Subject: Revised talking pts re adversity paper

This should reflect our conversation of this morning and Julia’s electronic comments. I'll put it in CTS now, too.

Patrick S. Chang
US EPA, Office of General Counsel, Civil Rights and Finance Law Office
202/564-1528 (0); 202/564-1428 (f)
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 3/18/2013 8:48:17 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]; Pressman, Steve [Pressman.Steve@epa.gov]
Subject: PPT slides for EJ Law Leaders

Attachments: | Deliberative Process / Ex. 5

Here’s what | came up with. Recall that Helena and | will have 45 mins total between the two of us, i £x 5 - Deliberativeratiomey-ciient :
{ Ex. 5 -Deliberative/attorney-Client iAlso, recall that the audience will have a range of familiarity w/ T6, so there’s some basic intro material
to cover very briefly.

I've included the most recent version of HWA’s slides for Steve’s reference.

Patrick S. Chang
US EPA, Office of General Counsel, Civil Rights and Finance Law Office
202/564-1528 (0); 202/564-1428 (f)
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 3/14/2013 4:24:36 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]

CC: Gsell, Alyssa [Gsell.Alyssa@epa.gov]

Subject: Want to see our cmts to Jerett?

Attachments: Deliberative Process / Ex. 5

Just wanted to check to see if you wanted to review them before | send them down to Jerett. Alyssa reviewed it this AM,
we discussed a couple of questions, and she’s onboard w/ the comments.

Patrick S. Chang
US EPA, Office of General Counsel, Civil Rights and Finance Law Office
202/564-1528 (0); 202/564-1428 (f)
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 3/14/2013 3:21:43 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]; Corman, Bicky [Corman.Bicky@epa.gov]
Subject: RE: Revised talking pts re adversity paper

Attachments: | Deljberative Process / Ex. 5

How's this?

Ex. 5 - Deliberative/Attorney-Client

Are you ok w/ the other changes?

From: Rhodes, Julia

Sent: Thursday, March 14, 2013 10:59 AM

To: Corman, Bicky; Chang, Patrick

Subject: RE: Revised talking pts re adversity paper

fust got out of a meeting and forwarded the papers sent last night to Pauck.

From: Corman, Bicky

Sent: Thursday, March 14, 2013 10:47 AM

To: Chang, Patrick; Rhodes, Julia

Subject: RE: Revised talking pts re adversity paper

Ex. 5 - Deliberative/Attorney-Client i
{ sent the language to julia hoping she would convey more broadly. Was trying not to put 11 names (since
ere other papers that went) on the e-mail.

Bicky Corman
Deputy General Counsel
{Office of General Counsel
U.S. Environmental Protection Agency
Corman.Bicky@EPA.gov
Desk: 202-564-2202
Personal Phone / Ex. 6

From: Chang, Patrick

Sent: Thursday, March 14, 2013 10:46 AM

To: Corman, Bicky; Rhodes, Julia

Subject: RE: Revised talking pts re adversity paper

E Ex. 5 - Deliberative/Attorney-Client il don't have a copy of the draft
that you sent to Christina last night.
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From: Corman, Bicky

Sent: Thursday, March 14, 2013 10:43 AM

To: Chang, Patrick; Rhodes, Julia

Subject: RE: Revised talking pts re adversity paper

Ex. 5 - Deliberative/Attorney-Client

Bicky Corman
Deputy General Counsel
Office of General Counsel
LS. Environmental Protection Agency
Corman.Bicky@EPA.gov
. Desk: 202-564-2202
| Personal Phone / EX. 6

From: Chang, Patrick

Sent: Thursday, March 14, 2013 10:40 AM

To: Corman, Bicky; Rhodes, Julia

Subject: RE: Revised talking pts re adversity paper

Ex. 5 - Deliberative/Attorney-Client

From: Corman, Bicky

Sent: Thursday, March 14, 2013 10:30 AM

To: Chang, Patrick; Rhodes, Julia

Subject: RE: Revised talking pts re adversity paper

Ex. 5 - Deliberative/Attorney-Client

Bicky Corman

Deputy General Counsel

Office of General Counsel

LS. Environmental Protection Agency
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Corman.Bicky@EPA.gov
Desk: 202-564-2202

Personal Phone / Ex. 6

From: Chang, Patrick

Sent: Thursday, March 14, 2013 10:15 AM

To: Corman, Bicky; Rhodes, Julia

Subject: RE: Revised talking pts re adversity paper

Ex. 5 - Deliberative/Attorney-Client

From: Corman, Bicky

Sent: Thursday, March 14, 2013 10:06 AM

To: Chang, Patrick; Rhodes, Julia

Subject: RE: Revised talking pts re adversity paper

Ex. 5 - Deliberative/Attorney-Client

Bicky Corman
Deputy General Counsel
Office of General Counsel
U.S, Ervironmental Protection Agency
Corman.Bicky@EPA.gov
Desk; 202-564-2207
Personal Phone / Ex. 6

From: Chang, Patrick

Sent: Thursday, March 14, 2013 9:25 AM

To: Corman, Bicky; Rhodes, Julia

Subject: RE: Revised talking pts re adversity paper

Ex.5 - DeliberativeIAttorney-CIienf

. Ex. 5 - Deliberative/Attorney-Client | Otherwise, it looks good!

From: Corman, Bicky

Sent: Wednesday, March 13, 2013 7:51 PM

To: Rhodes, Julia; Chang, Patrick

Subject: RE: Revised talking pts re adversity paper

f vou are are able, | would feel more comfortable if you could look., Thanks!
Bicky Corman

Deputy General Counsel
Office of General Counsel
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LS. Environmental Protection Agency
Corman.Bicky@EPA.gov
Deshk; 202-564-2202
Personal Phone / Ex. 6

From: Loving, Shanita

Sent: Wednesday, March 13, 2013 3:58 PM

To: Corman, Bicky

Cc: Chang, Patrick

Subject: DUE: Revised talking pts re adversity paper
Importance: High

Hi Bicky,

Did you take a look at this document vet? Patrick is here to remind you that it's due today by 5:00 pm. He also
mentioned that if you have handwritten edits he can come down to pick them up from you and incorporate the edits on
the electronic document. Thanks

Shanita Loving

Program Specialist
Environmental Protection Agency
Office of General Counsel

Main: {202} 564-8064

Direct: (202} 564-4728

Fax: {202) 564-1428

From: Chang, Patrick

Sent: Wednesday, March 13, 2013 11:38 AM

To: Corman, Bicky; Rhodes, Julia; Redden, Kenneth; Loving, Shanita; McDermott, Marna
Subject: FW: Revised talking pts re adversity paper

Could you please substitute the attached document for what | sent earlier this morning? Thanks,

{Bicky, in case you've started reading the 10:30am version, Pve marked the two places where this version is different.)

From: Chang, Patrick

Sent: Wednesday, March 13, 2013 10:55 AM

To: Corman, Bicky; Rhodes, Julia; Redden, Kenneth
Cc: Loving, Shanita

Subject: Revised talking pts re adversity paper

This should reflect our conversation of this morning and Julia’s electronic comments. I'll put it in CTS now, too.

Patrick S. Chang
US EPA, Office of General Counsel, Civil Rights and Finance Law Office
202/564-1528 (0); 202/564-1428 (f)

ED_002416_00046157-00004






EPA-HQ-2018-010543

P.O. Box 1931
Austin, Texas 78767
(512) 477-1729
(512) 477-8526 (fax)

FOUNDED 1892

Lone Star Chapter

April 13, 2000 .
BY FEDERAL EXPRESS

Ms. Ann E. Goode, Director

Office of Civil Rights

[J.S. Environmental Protection Agency
401 M Street, SW

Washington, D.C. 20460

Dear Ms. Goode:

This is a complaint under Title V1 of the Civil Rights Act of 1964 by People Against Contaminated Environments (PACE), a
grassroots community group representing residents of the City of Beaumont, Texas and the Lone Star Chapter of the Sierra Club,
PACE and Sicrra Club (“complainants™) allege that the Texas Natural Resources Conservation Commission (TNRCC), by issuing a
permit amendment to Mobil Qif and by failing to enforce environmental laws pertaining to Mobil Qil’s operation, has discriminated
against nearby residents on the basis of race. color, and national origin, and therefore, has violated Title VI of the Civil Rights Act of
1964 and the Environmental Protection Agency's implementing regulation, 40 C.F.R. § 7.35. TNRCC is a recipient of EPA assistance

7 pursuant to 40 CF.R §7.25.

L INTRODUCTION

This complaint comes as a result of several instances of discriminatory behavior by the TNRCC. The first set of discriminatory
actions by the TNRCC involves the issuance by the agency of a permit amendment to Mobil Gil for their refinery operations in
Beaumont, Texas. This permit amendment allowed for increases in several categories of emissions, including hvdrogen sulfide
emissions, a chemical for which Mobil has exceeded the standard in the last year. Further, the agency approved the permit
amendment without allowing the public the opportunify to participate in a contested case hearing. The agency claimed that the
proposed amendment was a minor amendment because Mobil was off-setting emissions increases with emissions reductions from
other facilities. Complainants argue that TNRCC should not have allowed Mobil to use emission reductions associated with their
responsibilities under federal laws for the purpose of justifying emission increases associated with their refinery expansion.

The second set of discriminatory actions pertain to the failure of the TNRCC to take any formal enforcement actions against Mobil Oil
for exceedences of the sulfur dioxide (502) and hydrogen sulfide (H2S) standards at their Beaumont refinery. Sulfur dioxide
problems were most recently documented in a health effects evaluation report dated August 25, 1999 and a Monthly Program
Monitoring Report submitted by Mobil to TNRCC with a cover letter dated August 27, 1999. Hydrogen sulfide problems were most

recently documented in July 1999

By issuing the permit amendment and failing to take enforcement action, the TNRCC violated Title VI and EPA's implementing
regulations due to the fact that the community most affected by action is predominantly African-American (95% as-demonstrated
below). This decision, however, is not an aberration. TNRCC’s method of administering its policies and procedures has created and
perpetuated a system of discriminatory facility siting and expansion throughout the State of Texas. Repeatedly, poorer communities
of color, like those in Beaumont, are hosts to polluting facilities such as oil refineries and chemical plants thus bearing a
disproportionate share of the state’s environmental dangers. This clear pattern of discriminatory impact cannot be ignored by the

— TNRCC or U.S. EPA, and cannot be allowed to continue. ‘

1

scls@igc.org . To sxplors, enjoy, and protect tha wild places of the sarth . www.sisrraciub. org/chapfers/rx
100%iree fres kanaf paper
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L R{PENESS
This complaint is timely filed under 40 C.FR. §7.120(b)}2).

The permit amendment was issued to Mobil {nl on December 2, 1999, which is within the 180 day limit. Exhibit 1 contains a letter
“7  documenting the authorization by TNRCC. It also contains a copy of a letter from the Sierra Club protesting the authorization.

The latest documentation of 02 exceedences was provided in August 25 and August 27, 1999, See Exhibit 2 for copies of these
documents. Although these violations were mot documented within the 180 day limit set out in EPA’s implementing regulations,
complainants allege that this is a continuing violation that TNRC has not acted upon and thus not subject to the 180 day limit. For this

reason, compiainants request that this rule be waived.
The latest documentation of an H2S exceedence was provided in July 1999. See Exhibit 3 for records documenting this exceedence,

Although these violations were not documented within the 180 day limit set out in EPA’s implementing regulations. complainants
allege that this is a continuing violation that TNRCC has not acted upon and thus not subject to the 180 day limit. For this reason,

complainants request that this rale be waived.

[l. BACKGROUND INFORMATION

OVERVIEW OF MOBIL'S OPERATIONS IN BEAUMONT

Mobil has a very large industrial operation adjacent to a residential area in the City of Beaumont. The operation consists of a large
refinery (SIC 2911), several chemical plants (SIC 28569, 2821} and a few smaller facilities (SIC 5171). The following is a list of
Mobil's criteria air emissions in Jefferson County in 1997. Complainants assume that most if not all of these facilities will be located

at the Beaumont site.

FACILITY NAME (SIC) TOTAL PLANT EMISSIONS
Mobii Oil Corporation Beaumont Refinery (2911) 35,908 tons
#=~ Mobil Chemical Company Olefins/ Arcmatics Plant (2869) 1,949 tons
Mobil Chemical Company Polyethylene (2821) 351 tons
Mobil Chemical Company BCSP (2869) 130 tons
Mobii Pipeline Company (5171) 56 tons
Mobi! Oil Corporation (5171) 42 tons
Mobil Qil Corporation Magpetco (5171) 12 tons
Total 38,668 tons

MOBIL OIL BEAUMONT REFINERY CRITERIA EMISSIONS BY POLLUTANT

Sulfur Dioxide .. 13,1535 tons
Volatile Organic Compounds 6,043 tons
Carbon Monoxide 8,418 tons
Nitrogen Oxide 8,290 tons
Particulate Matter (PM10) 2 tons
VN
TOTAL - 35,908 tons
2
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EMISSIONS DATA AND RANKINGS FOR MOBIL OIL, JEFFERSON COUNTY AND THE STATE

COMPARISON OF TEXAS REFINERIES TO REFINERIES NATIONWIDE

A state-by-state ranking of the performance of oil refineries by the Environmental Defense Fund shows that among states with four or
more refineries, Texas, Oklahoma, Montana and Wyoming refineries emit the greatest pollution per barrel of crude oil processed.
Texas’ 23 refineries emit the greatest quantities of toxic pollution per barrel of crude oil processed. The seven Texas refineries in the
bottom 20% overall of the 144 rankable refineries in the U.S. were Shell Odessa Refining Company (formerly known as Shell Gil
Products Company) in Odessa, Lyondell Citgo Refining Company in Houston, Phillips 66 Company in Borger, Specified Fuels &
Chemicals LLC (formerly known as Howell HC & Chemicals Incorporated) in Channelview, Coastal Refining & Marketing
Incorporated in Corpus Christi, Mobil Oil Corporation in Beaumont, and Shell Deer Park Refining Company (formerly known as

Shell Qil Products Company in Deer Park.

CATEGORIES IN WHICH JEFFERSON COUNTY RANKS IN THE TOP 10% FOR MAJOR CHEMICAL RELEASES WHEN
COMPARED TO OTHER COUNTIES IN THE U.S. (FROM EDF SCORECARD)

Total Environmental Releases

Air Releases

Total Off-Site Transfers

Total Production-Related Waste
Crzone Depleting Potential

Cancer Risk Score

Non-Cancer Risk Score

Recognized Carcinogens

Recognized Developmental Toxicants
Recognized Reproductive Toxicants
16 Categories of Toxicants with Suspected Health Effects

CATEGORIES IN WHICH JEFFERSON COUNTY RANKS IN THE TOP 10% FOR MAJOR CHEMICAL RELEASES WHEN
COMPARED TO OTHER COUNTIES IN TEXAS (FROM EDF SCORECARD)

Total Environmental Releases

Air Releases

Water Releases

Total Production-Related Waste
Ozone Depleting Potential

Cancer Risk Score

Non-Cancer Risk Score

Recognized Carcinogens

Recognized Developmental Toxicants
Recognized Reproductive Toxicants
16 Categories of Toxicants with Suspected Health Effects

CATEGORIES IN WHICH THE MOBIL OIL REFINERY RANKS IN THE TOP 10% FOR MAJOR CHEMICAL RELEASES
WHEN COMPARED TO OTHER FACILITIES IN THE U.S. (FROM EDF SCORECARD)

Total Envirorunental Releases

Air Releases

Total Production-Related Waste

Cancer Risk Score

Recognized Developmental Toxicants

9 Categories of Toxicants with Suspected Health Effects
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. CATEGORIES IN WHICH THE iveJw. IL REFINERY RANKS IN THE TOP .. % run MAJOR CHEMICAL RELEASES
WHEN COMPARED TO OTHER FACILITIES IN TEXAS (FROM EDF SCORECARD)

Total Environmental Releases

Air Releases

Cancer Risk Score

Recognized Developmental Toxicants

9 Categories of Toxicants with Suspected Health Effects

r

MOBIL OiL. BEAUMONT REFINERY CRITERIA POLLUTION RANKINGS IN 1997 AS COMPARED TO 30 TEXAS
REFINERIES :

The Mobil Refinery ranked #1 in plant-wide criteria air emissions (35,908 tpy). Mobil’s emissions are 385% above the Texas refinery
average.

The Mobil Refinery ranked #1 in sulfur dioxide emissions (13,155 tpy). Mobil’s emissions are 521% above the Texas refinery
average.

The Mobil Refinery ranked #3 in volatile organic compound emissions (6043 tpy). Mobil's emissions are 326% above the Texas
refinery average.

The Mobil Refinery ranked #1 in carbon monoxide emissions (3418 tpy). Mobil's emissions are 636% above the Texas refinery
average.

The Mobil Refinery ranked #5 in nitrogen oxide emissions (8290 tpy). Mobil's emissions are 227% above the Texas refinery average.

Exhibit 4 contains additional information about the rankings of the Mobil Refinery in the these catergories.

MOBIL OIL TOTAL TOXIC RELEASE AND TOXIC AIR RELEASE RANKINGS IN JEFFERSON COUNTY IN 1997
#~~ Mobit Qil Beaumont Refinery ranks #2 and the three Mobil chemical plants rank #11, #13 and #23 in total environmental releases.
Mobil Gil Beaumont Refinery ranks #1 and the three Mobil chemical plants rank #9, #11 and #22 in total air releases.

Exhibit 5 contains the rankings lists for facilities in Jeiferson County on total environmental releases and total air releases.

MOBIL QIL AIR EMISSION RANKINGS [N JEFFERSON COUNTY IN 1997

The Mobil Refinery is the largest source of criteria air emissions in Jefferson County (35,980 tpy). Mobil Chemical Plants rank #9,
#16 and #32 in criteria air emissions in Jefferson County.

The Mobil Refinery is the second largest source of hydrogen sulfide emissions in Jefferson County (9.1392 tpy). The largest source of
hydrogen sulfide emissions. Clark Refining, is located in Port Arthur.

See Exhibit 6 for a listing of all sources of criteria air emissions and top ten hydrogen sulfide emissions sources in Jefferson County.

COMPLAINTS REGISTERED BY THE COMMUNITY

Residents of the affected area have been adversely affected by Mobil’s operations in Beaumont. These residents have registered
several complaints that may be associated with Mobil's operations, including: :

Py

(a) flaring,
(b) odors (causing headaches, nausea. nose/eye irritation, unconsciousness, etc).
(c) fires;

o~~~ (d) smoke; and S

(e) soof on residenis’ property.
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According to TNRCC records, at ieast .uneteen complaints were filed from April 14 46 to scptember 1997 against the Mobil Oil
Beaumont Refinery and Mobil Chemical Company. Only one complaint (October 1, 1996) led to the issuance of a notice of violation
for nuisance level odors. No formal enforcement action was taken on any of these complaints. The following arc some complaints

~ worth noting,

On April 4, 1996, four complaints about soot all over complainanis™ property were registered.  Although black particulate on
residents’ property was confirmed. no violation was documented since the source could not be identified.

On July 19, 1996, a complaint was registered about a fire at Mobil that was caused 2 student at bible school to experience a headache.
Although the complaint was confirmed. no violation was documented because Mobil complied with protocol for reporting upset

conditions.

On June 4, 1997, a complaint was registered about odors that caused nausea and dizziness. An upset condition was reported by Mobil,
therefore a nuisance condition was not confirmed and no violation was issued.

TNRCC's failure to take any formal enforcement actions on any of these issues has clearly discouraged residents from filing any
additional complaints as their concerns will obviously be ignored by the agency.

The letter from the Sierra Club (dated 11/24/99) included in Exhibit | contains as an attachment a summary of complaints and
compliance history for the facility since about 1996.

A class action lawsuit has been filed against Mobil Oil on behalf of over 1000 residents alleging negligence, gross negligence,
nuisance, trespass, unjust enrichment, strict liability, intentional infliction of emotional distress. and toxic assault and battery. A copy

of the text of this lawsuit is included in Exhibit 7.

IV. SPECIFIC ALLEGATIONS OF DISCRIMINATION

A A (1) T\IRCC approved a permit amendment to Mobil’s Beaumont Refinery on December 2, 1999, thus allowing Mobil to expand its
Tefining operations. The permit amendment allows increases in several categories of emissions. including increased emissions of
hvdrogen sulfide. A newspaper article included in Exhibit | discusses the adverse health effects of hydrogen sulfide on the human
brain and the levels that are deemed to be safe for adults and children. The facility has already been experiencing problems with the

“ emission of hydrogen sulfide (see Allegation #3). Increases in hydrogen sulfide and other emissions allowed under the amendment

will have a disparate adverse impact on the affected community that is predominantly African-American.

(2) TNRCC issued the permit amendment without allowing the public an opportunity to participate in a contested case hearing on the
matter. TNRCC justified the approval of the permit amendment without an opportunity for a contested case hearing by allowing
Mobil to off-set the emission increases proposed by Mobil with emissions decreases from other emission sources in the refinery.

J Complainants challenge the issuance of reductions credits to Mobil because TNRCC allowed the agency to use emissions reductions
associated with their responsibilities under federal laws for the purpose of justifying emission increases associated with their refinery

expansion.

Of particular concern are increases pertaining to Volatile Organic Compounds (VOCs). An emissions table (dated [1/18/99) included
in Exhibit | specifies that VOC increases in the permit amendment totaled 229.9 tpy and that VOC decreases in the permit amendment
totaled 68.2 tpy. On 11/19/00, Mobil Oil submitted a letter specifying emissions reduction projects that it offered for the purpose of
off-setting the net VOC increases in the permit amendment The following is a summary of the reductions.

Crude Qi Reductions  Gas Oil Reductions Gasoline Reductions Total
Slotted Guide Poles 38.46 7.44 440.93 486.83
Marine Vapor Recovery 730.04 730.64
Other 127.85 16.20 29.61 173.66
Total 166.31 23.64 1201.18 1391.13

Our research indicates that reductions related to “slotted guide poles™ and “marine vapor recovery™ are reductions required by the

=~ federal govermment. Last year, EPA created a voluntary compliance program to reduce the leakage of smog-causing vapors from
large above-ground petroleum product refinery storage tanks through the installation of emission controls on slotted guide polcs. EPA
created the program because of observable emissions from uncontrolled guidepoles in viclation of a prohubition in the air quality New

5
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Source Performance Standards (NSPS). As a condition of program participation, ExA agreea to refrain from enforcement action on
any facility not presently subject to enforcement action for uncontrolled guidepoles.

Reductions achieved through “marine vapor recovery” are required under 40 CFR 63. Subpart Y. The corresponding reference in the
™™ Texas Administrative Code is 30 TAC § 113.300.

These facts demonstrate that the vast majority if not all of reductions claimed by Mobil Qil through emission reduction projects should
not have been credited.  As previously stated. only a 68.2 tpy reduction in VOCs is actually included in the permit amendment, .
Complainants maintain that all emissions reductions should have been in the permit amendment because otherwise the reported
reductions may have no relevance to the action taken as illustrated in the case of the “siotted guide poles™ and “marine vapor
recovery” reductions. TNRCC should not have allowed the use of such emission reductions for the purpose of evaluating the permit

amendment,

- }'

¢

TNRCC’s acceptance of questionable emissions reductions allowed for the denial of the rights of members of the affected community
to receive notice of the expansion and to participate in the permitting process in violation of their civil rights.

(3) As described in Section [II, Mobil Oii s Beaumont Refinery ranks #1 in suifur dioxide emissions compared to 30 Texas refineries.
In Jefferson County, Mobil’s Beaumont Refinery ranks #1 in sulfur dioxide emissions. Not surprisingly, this facility has experienced

X problems complying with sulfur dioxide emission standards.

The latest documentation of $0O2 exceedences was provided on August 25 and August 27, 1999, The exceedences documented on
August 25 came as a result of mobile ambient air monitoring that was conducted in Beaumont. One thirty minute average SO2
concentration of 372 ppb was recorded greater than the net TNRCC Regulation II standard of 320 ppb. It should be noted that the 30-
minute concentration was biased low as the incident included an automatic zero function in the sampling monitor for 10 minutes.
Indeed. two 5-minute average concentrations of 502 over 600 ppb occurred. including a maximum peak concentration of $67 ppb.
During an earlier sampling period of this monitoring trip, a maxmum peak concentration of 163 ppb was recorded although the 30-
minute average concentration of SO2 was below the standard. See Exhibit 2 for a copy of this document.

The exceedences documented on August 27 were identified in an 502 Monitoring Program Monthly Report, Three of the ten highest
30-minute rolling averages for SO2 measured during July 1999 exceeded the standard. See Exhibit 2 for a copy of this document.

-~ Previous exceedences of the SO?2 standard occurred in October 1996, An enforcement order was issued for these violations, No

. notices of violation were is or enforcement actions taken in response to either set of exceedences. Complainants allege that in
" failing to takejenfore iogl TNRCC has placed residents of the affected community at disproportionate risk of toxic exposure

in direct violation of their civil rights.

(4) As described in Section III, Mobil Oil’s Beaumont Refinery is the largest source of hydrogen sulfide emissions in the City of
Beaumont, the second largest in the county and the eighth largest compared to 30 Texas refineries. As in the case of 502, this facility
has also experienced problems complying with hydrogen sulfide emission standards.

The latest documentation of H2S exceedences was provided in a July 135, 1999 TNRCC report. The problem reiates to the H2S fuel
gas concentration and was first documented in a violation letter dated December 22, 1998. A follow-up investigation showed that
additional problems had been experienced from January to April 1999. January exceedences were resolved by cleaning the HP Vapor
Absorber. February and March exceedences were resolved by changing the regeneration frequency for the No. 2 Dethanizer Overhead
Dryer Treater from 18 hours to 12 hours. There was no indication that April exceedences had been resolved. however TNRCC
appears to have accepted the above actions as adequate to resolve any 1999 exceedences as well as the original exceedences
documented in December 1998, In order to resolve the original exceedences documented on December 22, 1998, Mobil had originally
proposed to “initiate a permit revision/amendment ... to have the permit reflect SO2 as a limit and not an H2S fuel gas limit” (Mobil
Oil letter dated 1/7/99). Complainants do not feel that the “resolution™ of these exceedences is adequate, particwlarly if H2S is not
being monitered. Furthermore, complainants allege that in failing to take enforcement action, TNRCC has placed residents of the
affected community at disproportionate risk of toxic exposure in direct violation of their civil rights. Relevant documents are included

in Exhibit 3.

V. TITLE VI RELATED ISSUES
A. TITLE VI AND TNRCC

Fann
Title V1 of the Civil Rights Act of 1964 provides:
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.

No person in the United .4t .0all, on the ground of race. color, or natio.... ongint, be excluded from participation in. be
denied the benefits of, or be subjected to discrimination under any program or activity receiving federal financial assistance.

© 42U.8.C. § 2000d.

~~ TNRCC, a recipient of federal financial assistance from EPA_ has viclated Title V1 as implemented through EPA's regulations by
allowing the siting and frequent expansion of polluting facilities in low-income communities of color as well as by failing to equitably
enforce environmental regulations in these same communities. TNRCC continues to administer its permitting authority in a way that

results in discriminatory outcomes.

EPA must ensure that recipients of EPA financial assistance are not subjecting peopie to discrimination. In particular, EPA's Title VI
regulations provide that an EPA aid recipient “shall not use criteria or methods of administering its program which have the effect of
subjecting individuals to discrimination because of their race, color, national origin, or sex.” #) C.F.R. § 7.35(b).

TNRCC is subject to the nondiscrimination requirements of Title VI because it receives federal funds from EPA for RCRA,
CERCLA, Underground Injection Program. Clean Air Act and Clean Water Act programs. TNRCC has primary authority under the
federal Clean Air Act, and thus has approval authority over ail air facility permitting and enforcement activities. As a recipient of
EPA financial assistance, TNRCC has violated and is violating Title VT as implemented by EPA's Title VI regulations.-

B. TNRCC'S ACTIONS HAVE A DISPROPORTIONATE IMPACT

TNRCC's action as described above have a disproportionate impact on people of color. Mobil has two major operations, an oil
refinery and a chemical plant, in the vicinity of the affected area. The attached map obtained from EPA’s on-line mapping service
(“Query Mapper™) identifies the general location of the chemical plant and refinery (see Exhibit 8). The demographic analysis
produced with the map indicates that African-Americans comprise 93% of the population living within a one mile radius of the

location marked on the map.

Because refinery operations are actually closer to the existing neighborhoods than the mark on the map indicates, we have expanded
the affected area to include several block groups. The affected area is outlined in the map included in Exhibit X. Although there are
other tracts that feel the effect of Mobil's industrial operations, the area we have identified is the area of maximum impact. It is this
area that will experience the maximum ground level concentrations of pollutants when doing ambient air quality monitoring or
modeling runs. The following table lists the demographic data for the census tracts and block groups that make up the area of
maximum impact. The data is from the 1990 Census of Population and Housing and was obtained from EPA’s Landview I Database.

Census Block Total Populauon African-Amer. Percentage Persons in Poverty Percentage in

Group Population African-Amer. Poverty
182450017 2171 2055 94.7 1107 49.4
182450018-1 467 439 98.3 396 78.1
182450018-2 329 483 91.3 209 40.2

Total 3167 2997 94.6% 1712 54.1%

City of Beaumont 41.3% 21.1%

Jefferson County 311% 19.5%

State of Texas 11.9% 18.1%

As the information in the table shows, African-Americans and persons living in poverty are disproportionately represented in the
affected area. The percentage of African-Americans in the affected area is more than two times that of the City of Beaumont, more
than three times that of the county and about eight times that of the statc. The percentage of persons living in poverty in the affccted
area is more than 2.5 time that of the city and county and about three times that of the state. This demonstrably discriminatory impact

is clearly illegal under Title VI and its implementing regulations.

C. TNRCC'S ACTIONS ARE PART OF A STATEWIDE PATTERN OF DISCRIMINATION

Several studies have shown that environmental justice is a significant issue in the siting of different types of polluting facilities, such
as landfills, incinerators and abandoned toxic waste dumps. Low-ingome communities and communities of color have often been

targeted for this type of development because these cqmmuniu'es often lack the political power and financial resources to protect
P ‘

ED_002416_00045061-00007





EPA-HQ-2018-010543

.

themselves. Envirenmental justice g, foven to be a problem in Texas with regary .0 buet permiting of industrial facilities and the
enforcement of environmental regulations.

As of January 2000, more civil rights compiaints had been filed in the State of Texas than in any other state in the country, In Texas,

12 complaints have been filed. Of these 12 complaints, six have been accepted for investigation, three have been rejected and three are
under consideration for investigation. A summary of several pending complaints is included in Exhibit 9. If EPA finds discrimination
with regard to any of these cases, EPA may initiate procedures to terminate funding to the state for environmental protection,

A review of the active civil rights complaints indicates that air quality is a prevalent problem, All nine active complaints invoive
facilities that have or will potentially have negative impacts on the air quality of surrounding communities.' Seven of these
complaints invoive facilities that emit an array of toxic chemicals (e.g.. chemical plants, refineries, a high-tech company, a power

plant, etc.). Two of these complaints involve cement operations.

Two pending complaints relate to petro-chemical operations in Corpus Christi and Houston. The Corpus Christi complaint was filed
in 1994 by PACE and other community organizations because TNRCC does not inform residents of environmental hazards, does not
adequately document and follow-up on citizen complaints and does not adequately enforce environmental laws. The Houston
complaint was filed by Texans United and the Sierra Club Lone Star Chapter in 1998 because of TNRCC's lax enforcement regarding
repeated violations by Crown Central Petroleum. Protestants cite a TNRCC enforcement order requiring payment of a $1 million
penalty for an illegal activity that provided a $14 million profit to Crown Central Petroleum. The complaint pertaining to the Mobil
Oil Beaumont Refinery further illustrates the fact that TNRCC's current permitting and enforcement procedures do ot ensure the

equitable application of environmental regulations.

The consideration of cumulative effects when evaluating permit applications has also proven fo be a problem at the TNRCC,
Cumulative impacts refers to the effect of muitiple sources, chemicals and routes of exposure on populations affected by pollution.
Although impacts may be from different media, cumulative impacts assessments usually relate to air emissions. Although the issue of
cumulative impacts is not strictly an environmental justice issue, minority communities often suffer the effects of high concentrations
of industries. Civil rights complaints filed by PACE (Corpus Christi), PODER/MANIC { Austin) and Texans United (Houston) raise
concerns about the cumulative effect of air emissions from multiple facilities. The comglaint pertaining to the Mobil Oil Beaumont
Refinery does involve the consideration of cumulative effects because there are multiple plants (e.g., the oil refinerv and various
chemical plants) and multiple facilities within each plant.

The case of Mitsui San Antonio Components is a case where the community that would have been affected by the proposed aluminum
die-cast facility raised concerns about the fact that this community was already negatively affected by a hazardous waste processing
plant, a rendering plant, a landfill, a superfund site and several fuel storage tanks. In this case, TNRCC referred the case to the State
Office of Administrative Hearings for the purposes of determining if a community organization had standing. The order that made the

referral stated the following:

SOAH shall limit its consideration to issues specific to the Mitsui application, including, for example, air emissions. and shall
not consider matters unrelated to the application, for example. other facilities, pre-existing conditions. or cumulative effects.

There is nothing that prohibits TNRCC from considering cumulative effects, just as there is nothing that prohibits TNRCC from
considering issues pertaining to environmental justice. The agency has simply chosen to ignore such issues. TNRCC commissioners
discussed the possibility of conducting a cumulative risk pilot project as recently as a November 1998 Work Session but the agency

never moved forward with the project,

V1. REMEDY

Complainants request that U.S. EPA immediately suspend TNRCC's Clean Air Act permitting authority unless and until TNRCC
devises a method of administering its Clean Air Act responsibilities that does not result in the violation of Title VIand EPA's
implementing regulations. Complainants Tuither réquests that U.S. EPA immediately suspend all grants to TNRCC unless and untit
TNRCC (1) revokes the permit amendment issued to Mobil Oil, (2) changes its policy relating to the types of emissions reductions
that a company can claim credit for in order to offset emissions increases associated with a permit amendment, and (3) establishes
more effective policies for following-up on citizen complaints, undertaking formal enforcement actions for violations of
environmental regulations and determining penalty amounts associated with formal enforcement actions. Complainants also request

that they be sent all correspondence between U.S. EPA and TNRCC concerning this administrative complaint.

' The complaints that werc rejected deal with issues pertaining to (1) a low-level radioactive waste disposal facility, (2) a confined

animal feeding operation. and (3) illegal NPDES dumping.
8
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VIL CONCLUSION

%

- As this complaint makes clear, the African-American communities living near the Mobil Oil Beaumont refinery typify the
— communities of color burdened in this state by disproportionate environmental impacts because of TNRCC's permitting and
enforcement processes, The discrimipatory impact created and sanctioned by TNRCC's actions is a clear violation of Title VI as
implemented by EPA regulations. Because TNRCC receives federal funding from EPA it is subject to Title VI as per EPA's
implementing regulations. This complaint is timely filed as the Mobil permit amendment became final on December 2, 1999, less
than 180 days ago. We look forward to an active investigation by EPA. Please notify us prompily of the schedule for your

investigation. .

Respectfully submitted,

“foy Mmj&%

Rev. Roy f{lalveaux

Executive Director

People Against Contaminated Environments
P.O. Box 6672

Beaumont, TX 77705

7Mﬁ crnaw P / ﬁ

Dr. Neil Carman

Clean Air Program Director
Sierra Club Lone Star Chapter
P.0O. Box 1931

Austin, Texas 787

Rhul Alvarez | _/
Environmental Justice Director
Sierra Club Lone Star Chapter
P.O. Box 1931

Austin, Texas 78767

xc (without attachmenis):

Ms. Carol Browner, Administrator, U.S. EPA

Mr. Barry Hill, Office of Environmental Justice, U.S. EPA

Mr. Greg Cooke, Regional Administrator, U.S. EPA Region VI

Mr. Haywood Turrentine, Chair, National Environmental Justice Advisory Council
Mr. George T. Frampton, Jr.,, Council on Environmental Quality

Mr. Robert Huston, Chair, Texas Natural Resource Conservation Commission

Mr. Luke Cole, Center on Race, Poverty and the Environment

Mr. Joey Longley, Texas Sunset Advisory Commission
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L INTRODUCTION

Title V1 of the Civil Rights Act of 1964, as amended (Title VI} prohibits discrimination
hased on race, color, or national origin under any program or activity of 4 recipient of federal
financial assistance. Title VI prohibits intentional diserimination and authorizes federal
agencies to adopt implementing regulations that also prohibit discriminatory effects? The United
States Environmental Protoction Agency’s Title VI unplementing regulations are codified at 40
CFR. Part 7. Under these regulations, a recipient of EPA financial assistance may not
mtentionally discriminate or use policies or practices that have a discriminatory effect based on
race, color, or national origin.

As provided at 40 C.F.R. § 7.120, administrative complaints alleging discriminatory acts
in viclation of 40 C.F.R. Part 7 may be filed with the Agency. EPA reviews accepted complaints
in accordance with 40 CF.R. Part 7, Subpant E (8§ 7.105-7.135).

This Investigative Report describes EPA’s investipation and recommends that EFA
dismizs the complaints under 40 CFR. § 7.120{g).

A. Summury of Complaints and Outcome of Investigation

As discussed in more detail below (in Section ), a number of complaints have been filed
over the course of several years alleging various violations of Title VI of the Civil Rights Act of
1964 and EPA’s regulations at 40 CF.R. Part 7 by the Texas Commission on Environmental
Cuality {TCEQ, formerly the Texas Natural Resource Conservation Commission’) in the
administration of its environmental perrmting and public participation program. Several of these
complaints raised common 1ssues or concerns, such as a failure or refusal 1o ke into sceount the
“cumulative™ or “sdditive™ impact on a surrounding community of emissions from the facility
being permitted in conjunction with emissions from other facilities. Others raised separate
concerns with various aspects of TCEQ's permitting and public participation program, but when
taken together indicated a more general concern about certain aspects of TCE( s program {(such

YAz US.0. §8 2000d o 200047

2 See dlexander v. Choate, 469 TLS. 28T, 292204 (1985); Guardians Axs'n v, £Civil Sery, Comm 'n, $63
118, 582, 389-93 (1983)

¥ On September 1, 2002, the Texas Natural Resource Conservation Commission (TNROC) became the
Texas Conunission on Envirenmental Quality. For consisteney and ease of refersnes, oven though the complaints
sovered in this investigation wore originally fled prios to this most recent name change {the Texas Water
Cormdssion and Texas Alr Control Board preceded THNRUC, and stne of the corgplaints included in this
investigation were uriginally filed alleging discrimination by these predecessor agencies), this Investigation Report
generally refers to TUEQ throughout,

3
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as a concern that TCEQ's public notice, education or outreach efforts were not safficient to
meaningfully inform potentially affected residents of proposed actions),

Most of the complaints were filed in 1994, and all but one prior to 1996, TCEQ s
program {in the form of applicable policies, guidelines, legal authorities, etc.) hag not remained
static, and since that time a number of new authorities, policies, etc. that relate or touch on
matters raised by the various complaints have been incorporated into the program. In lght of the
range of issues raised by the various complaints and the scope of changes or additions 1o TCEQ s
prograrn since that Hime, this Investigation focused both on the mdividusl matiers complained of,
as well as a more general or “global”™ review of TCEQ s public participation program and
practives. t concludes that many of the allegations have been addressed, in whole or in part, by
subsequent changes and enhancements to the program that have already been or will be
implemented (such as new authority to consider cumulative impacts in permitting). However,
the results of this Investigation has also indicated that even though TCEQ has formally modified
parts of 113 permitting and public participation program, the effectiveness of these changes “in the
field” 15 uneven, and may require attention mt the futare to ensure its effectiveness. In addition,
some matters or concerns raised in the various complaints are also addressed by commitments
made by TCEQ for future action, as discussed in more detail in Section VL.C, below,

B, Statutory Backyround
Under Section 601 of Thitde VI

No personin the United States shall, on the ground of race, color, or national
origin, be excluded from participation in, be denied the benefits of, orbe
subjected to discrimination under any program or activity recetving Federal
financial assistance.’

This section prohibits intentional discrimination.® In addition, Section 602 “authorize[s] and
directs]" federal departments and agencics that extend federal financial assistance “to effectuate
the provisions of section [601] . . . by issuing rules, regulations, or orders of general
applicability.”® At least forty federal agencies have adopted regulations that prohibit disparate
impact discrimination pursuant fo this authority.” The United States Supreme Court has held that
such regulations may validly prohibit practives having a disparate impact on protected groups,

* 42080 § 20004,

¥ See Alevander, 369 115, a1 293, Gugrdions, 463 U8, at 6708,
42 US.C5 200041,

? See Guardians, 463 118, at 619 (Marshall, J. dizzenting).

3e
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even if the actions or practices are not intentionally discriminatory.®
L. Regulatory Background - Intentional Discrimination
EPA’s Title VI implementing regulations prohibit intentional discrimination:

No person shall be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any program or activity receiving EPA
assistance on the basts of race, color, [or] national origin .. . 7

In addition, EPA regulations specifically provide, in part, that recipients shall not “[dleny a
person any service, aid or other benefit of the program,”™ “{plrovide a person any service, aid or
other benefit that is different, or is provided differently from that provided to others under the
program,”™ ! or “[rlestrict a person in any way in the enjovment of any advantage or privilege
enjoved by others receiving any service, aid, or benefit provided by the program.”™? .

The Supreme Cowt’s dectsion in Village of Arlington Heighis v. Metropolitan Housing
Development Corp. sets forth standards to vse in assessing whether official conduct was
motivated by a diseriminatory purposs: “Dietermining whether invidious discriminatory purpose
was a motivating factor demands a sensitive inguiry into such circumstantial and direct evidence
of intent as may be available.”" To assist courts in this inquiry, the Supreme Court has identified
several sources of evidence that may show racially discriminatory intent: (1) the impact of the
official action — whether it "bears more heavily on one race than another;” (2} the historical
background of the decision; (3} the sequence of events leading up to the challenged decision,
including departures from normal procedures and usual substantive norms; and (4) the legslative
or administrative history of the decision. ™

Where divect proof of diseriminatory motive is unavailable, claims of intentional

L Alexander, 46% U8, 20 292-94; Guordians, 363 1L, ab 582 sew alvo Elston v Tadladega County Bd
of Educ., 997 F.2d 1394, 1406, red'y dewded, 7 .34 242 1 Bh O, 19933,

PACFR §7.30,
P 14 57350
o § 735(a)2)
14 87350303
13 Villuge of drifngton Heighis v. Métropolitan Hous. Dev, Corp. 429 U8, 282, 266 (1977

O at 266-68.
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diserimination under Title V1 may be analyzed using the Title VI burden shifting .mziwﬁc
framework established by the Supreme Court in McDoanell Douglas Corp. v. Green® The
elements of a prima facie case may vary depending on the facts of the complaint, but such
glements often include the following:

1. That the aggrieved person was a member of a protected class;

2. That this person applied for, and was eligible for, a federally assisted program that was
accepting apphicants;

3. That despite the person’s eligibility, he or she was rejected; and,

4. That the recipient selected applicants of the complainant’s qualifications — or that the
program remained open and the recipient continued to accept apphcations from applicants
of complainant’s qualifications.

If an evaluation of the direct and circimstantial evidence shows that the challenged
actions were “motivated in part by a racially discriminatory purpose,” the burden shifts to the
recipient to provide a justification or “establishf] that the same decision would have resulted
even had the linpermissible purpose not been congidered.”™ If the recipient can make such a
showing, the mqguiry wust shnft to whether there are any “equally effective alternative practices™
that would result in less racial disproportionality or whether the or whether the justification
proffered by the recipient is actually a pretext for diserimination.'” Bvidence of either will
support a finding of lability.

. Hegulatory Background - Discriminatory Effects

Under Section 602 of Title VL, EPA promulgated 40 CF.R. § 7.35(b). This section
provides that an EPA funding recipient may not use criteria or methods of administering its
programs and activities that have the effect of discriminating against persons based on their race,
color, or national origin..”® In accordance with this provision, recipients are responsible for
ensuring that the 1ssuance of their environmental permits does not have discriminatory cffes,,t‘:
regardiess of whether the recipiont selects the site or location of permitted sources,

411 U8, 792 (1973); see also Baldwin v. Univ. of Texas Med. Branch ot Galveston, 945 F. Supp. 1022,
I3 Y (5.D.Tex. 1996Y; Bramley v, Independent Sch. Dist. No. 823, 81 Paud Public Schools, 936 F. Supp. 648, 638
w17 {2 Minn, 1996,

e Village of Arlington Heights, 429 U5, a1 271, n21; Wesley v. Colling, 791 F.2d 1255, 1262 (6™ Cir,
s 1984,

Y Eliston, 997 F.2d st 1413, See generally McDomnell Douglas Corp. v, Green, 411 U8, 792 {1973},

8 See dlexander, 469 ULS. at 293; Guwardians, 463 U.8. at 362 (opinion of White, 1.3; id. at 617.24
(’Mamhaili 1., dissenting); id. at 642-45 (Stevens, L., joined by Brehinan and Blackeun, 11, dissenting).

K
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in determining whether a recipient’s procedures or practices have had a disparate impact
on aprotected group, EPA’s Office of Civil Rights must evaluate the causal connection between
these facially neutral procedures or practices and an alleged disparate impact on the protected
group.” If OCR finds such a connection and finds an adverse disparate impact, the recipient may
offer 2 “substantial legitimate justification” for the challenged practice.™® If the recipient can
make such a showing, the inguiry must shift to whether there are any “equally effective
alternative practices” that would result in less racial disproportionality or whether the
justification proffered by the recipient is actually a pretext for discrimination.” Evidence of
either will support a finding of liability.

ik PERMITTING AND PUBLIC PARTICIPATION ALLEGATIONS IN TEXAS

Singe 1994, a number of complaints have been filed with the U5, Environmental
Protection Ageney alleging violations of Title VI of the Crvil Rights Actof 1964, 42 US.C. §§
20004d ef seq. (Title VI} and EPA’s implementing regulations, 40 CFR. Part 7, by the Texas
Matural Resowrce Conservation Commission or its predecessor agencies. Most of these
allegations of discriminatory conduct concern, either in whole or in part, TCEQ s permitting
activities, particularly a lack of outreach efforts to affected communities, non-responsiveness by
TCEQ to community concerns, and concerns about various aspects of TCEQ s public
participation provess. These will be collectively referred to in this investigation report as
allegations regarding the Commission’s “permitting and public participation” practices, and are
individually summarized below.

At all relevant times for each of the following complaints alleging Title VI viclations,
TCE has received and continues to receive EPA financial assistance and, therefore, is subject to
the requirements of Title VI and EPA’s implementing regulations.”

¥ Larey Py Rites, 793 ¥.2d 969, 982 (9% Cir. 1984), Elvton, 997 F.2d at 1407 {oiting Georgie Stare Conf
. of Branches of N4ACF v, Georgia, 773 F.28 1403, 1817 {117 Cir. 19853}

2 Georgia Swmie Conf., 715 F2d at 1417},

3i

Id. See gencratly MeDonnell Dovglas Corp. v, Green, 411 UBUFS2 (1973).

2 Since 1994, TUEQ and is predecessor agencies have received a large nuiober of grants and federal
assistance, totaling in the mwillions of dollars and o numerous to be lsted here. See, 2., BPA Grant # 006450010,
“Hazardous Substances Response Trust Fund™ (hul. 1, 1982, amended and extended multiple times, through Aug. 31,
2005, Grant # 996364110, “Galveston Bay Estuary Prograny Inplersentation of the Galveston Bay Plan™ {(Mar, 1,
1995, amended and extended multiple times, through Aug. 31, 202} BEPA Giant # 008430010, “Particulate Mattor
2.3 (PM 2.5) Asvbiont Adr Monitoriog Network™ {hday 71998, through Aug. 31, 3082},

e
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A, | Ex. 6/Ex. 7(c) - Privacy = g, ZR.94. B8

On December 30, 1993, Bx 6/Ex 7(c) - Privacy Esubmii:tﬁé a Title VI complaint alleging
discrimination in the permitting of 4 proposed inCinerator to be constructed by American
Envirotech, Ine. in the Channelview area near Houston, Texas. The complaint specifically
alleged that the permitting of the AEI facility by TCEQ and its predecessor agency {the Texas Air
Control Board) fatled to take into account cumulative exposures of air emissions to which
munority residents living in the area would be exposed, because the "Rolliny environmental
commercial toxic waste incinerator 15 less than three miles from the AED site,” and that “any
added poliution fweould] significantly deteriorate the already poor to noreexistent quality of our
air.”™™ Although the permit was issued, to date the facility has not been built.

The allegation that the additional air emissions from the propesed AEI facility would
have a disparate impact on 8 protected class in the Channelview area would, if true, violate
EPA’s regulations implementing Title VI of the Civil Rights Act prohibiting discrimination on
the basis of race, color or national origin. Specifically, the sllogation that the failure of TCEQ s
permitting process to take into account and respond to concerns regarding cumulative sources of
emissions in the Channelview area would have a disparate impact on the nearby community
would, if true, vielate 40 C.F.R. § 7.35(b} on the basis that TCE(s environmental program
would be administered in a way that bas the “effect of subjecting individuals to discrimination.”

B. Garden Valley Neighborhood Association — No. JR-94-Ré

On March 22, 1994, a complaint alleging a Title VI violation was filed by the Garden
Valley Neighborhood Association, a community group of residents near Austin, Texas, in
response to TUEQ s permithing of a Texas Industries, Ine. facility to dry sand and gravel oblained
from nearby sand pits {a “rotary aggregate drver™), to blend the sand and grave! with Portland
cement trucked in from off-site to produce bagged conerete mix, and to bag other products (sand,
mortar mix, sand mix). Specifically, the complaint EPA accepted for investigation was stated as
follows:

“I'Wle are complaining to vou of failure by TNRCC officials to give recognition,
merit or real consideration to conwnunity concerns about the prowing
disproportionate environmental hazards in southeast Travis County, which was
tgnored during [the] TNRCC permit review of a Texas Industries, Inc. apphication

¥ violatinn by THNRCO), Nute that the permitting eatity at the tme wag the Texas Water Commission, and not the
Texas Alr Control Board, Letter from Adbert M. Bronson and Amanda B Atkinson, Assistant Attorneys Ueneral,
Office of the Attorney General, Texas, o Dan Rondean, OCR Director (Aug. 4, 19943, ot 2. For these purposes, the
distinetion ig irrelevant, a5 the TAUE and TWC were consolidated into the TNRCC shortly after the complaint was

-
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to build a Sakrete plant near our homes, We tried to complain to the TNRCC
about the siting of the TX1 plant too ¢lose to a residential area,”™

GVNA’s complaint explained that “[nleighborhood members went to two meetings with TXT and
THRCC officials to address community concerns about the new plant, Environmental inequity
was brought up by citizens, but was not formally reviewed by the TNROC 1 1is permat decisions
on the TXI plant. The TNRCC claims it has no rules or regulations to require it to address
requests such a8 ours to review disparate environmental hazards in communities of color”
GVMNA had previously voiced concern about the Commission’s practice of looking only
“*facility-by-facility” for air contaminants before granting permits,” and that TCEQ “must look at
the complete picture of the area surrounding the facility; the facilities already in the area; [and at]
poliutants from these facilities ., ..

the S’ikmtf: fvam%ztv wm&iﬁi hm& 2 diag}amm mmam on a pmta;t&d g.ia*;a in thﬁ isVNA
neighborhood would, if true, violate EPA’s regulations implementing Title V1 of the Civil Rights
Act prohibiting diserimination on the basis of race, color or national origin, Specifically, the
atlegation that the fatlure of TCEQ s permitting process to take into account and respond to
coneerns regarding comulative sources of emissions in the GYNA neighborhood had a disparate
tmpact on the nearby compmumity would, if true, violate 40 C.F.R. § 7.35(b) on the basis that
TCEQ's environmental program would be administered in a way that has the “effect of
subjecting individuals to discrimination.”

Only the allegation of 3 fatlure 1o respond to community concerns of cumulative impacts
in the permitling process is addressed in this investigation report {the allegation of actual
exposure to disproportinnate levels of air emissions from multiple facilitics has been investigated
separately™ ).

C. Mothers Organized to Stop Environmental Sins — No. 8)-94-Heé

On June 7, 1994, the Mothers Organized to Stop Environmental Sing (MOSES), s

1 etter from Dan 3. Rondeau, Director, BPA Office of Civil Rights, o Anthony Grigshy, Excoutive
Dirgetor, THROC JApr. 21, 1994) (sotifying TNRCU of EPA's scceptance of GVNA"s complaing),

* Letter from Barbara Adking, President, GVNA, .imi. Ex. 6 /Ex. 7(c) - Privacy | 1o Carol Hrowner, EPA Administrator
{Mar, 22, 1994) {filing Title Vicomplaingy,. 7777777

* rd

T See US. BPA Office of Civil Rights, Investigative Beport for Title VI Complaint File Mo, 3R-94-84
{Drec. 9, 2003 see also Seotiom VILA, infra.

o
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community group representing residents of Winona, Texas, filed  complaint alleging
discrimination by TCE( in the operation of the Gibraltar Chemical Resources facility (later
owned and operated by American Ecology), which disposed of hazardous waste in an
underground imjection well. The complaint alleged that TCEQ allowed the facility to operate in
a non-comphiant manner (a broad-based claim of a failure to enforce or appropriately respond to
violations), as well as a fajlure to act on community-identified concerns with the facility by
failing to use citizen-generated evidence of violations at the facility.

Specifically, with respect to permutting and public participation, the complaint alleged
that “TNRCC allowed MOSES and the community no meaningiul participation in enforcement
actions,” particularly citing the Conunission’s failure “to rely on the abundant corroborating
{citizen-generated] evidence” of odor vielations and physical impacts to supplement what
MOSES alieged was insufficient evidence gathered by TCEQ inspectors, and that was missed
entirely due to a lack of emission monitors.™ MOSES’s complaint specifically alleged that a
1992 wemporary restraining order issued to Gibraltar by the Texas Attorney General in response
to certain specified violations was inadequate because it “failed to cite hundreds of documented
incidents of unauthorized emissions, unreported major upsets,” and various other violations.”

The allegation that TCEQ s fatlure to respond to commumity concerns by not using
citizen-generated evidence of violations bad a disparate impact on a protected class would, if
true, violate EPA’s regulations implementing Title VI of the Civil Rights Act prohibiting
discrimination on the basis of race, color or national origin, specifically, 40 CF.R. § 7.35(b), on
the basis that TCEQ s environmental program would be administered in a way that has the

“effect of subjecting individuals to diserimination™ by denving Winona residents a service or
benefit of TCEQ s environmental progran.

Cnly the permitiing and public participation allegations are addressed in this mmvestigation
report (the broader failure to enforce claim was handled in a separate investigation™).

# Yeiter from Mary K. Sahs, Sahs & Associates, PO on bebalf of MOSES, B Ann Goode, Director, FPA
Oifice of Civil Rights {Juby 23, 2001) [heremaﬁu “MOBES bupplumnial Complaint’”l,

¥ Lener from Frances B, Phatlips, {Q‘foier{, & Wynne, LLP., on behalf of MOSES, 1o Dandel 1. Rondean,
Director, BPA Office of Chvil Rights (June 7, 1994) [horeinafier “MOSES Title VI Complaint™, st 4. MOSESs
supplemental complaint included 2 chart haimg nearly 300 oitizen complaings ofodeors, deaws from TACE and
TNRCC records, at the former Gibraltar facility from 1952 to 1994, Supplemantal Complaing, Appendiz 8 ("Odor
Nusance Complaints and Ageney Responses™).

# See U.8. Environmuental Protection Agency, Office of Civil Rights, Investigative Report for Title V1
Administrative Complaint File No. SR-94-R6 {Dec. 8, 2002%, see alye Section VILC, infra.

G-
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. People Against Contaminated Environments, et al. (Corpus Christi) - No.
IR-85-Re

On Apnil 23, 1996, EPA accepted for investigation two of the allegations filed by the
People Against Contaminated Environments (PACE), the American GI Forum of Texas (AGIT)
and the League of Latin American Citizens (LULAC), concerning TCE(Q's permitiing and
enforcement practices at facilities in the Corpus Christi area. Specifically, with respect to
permitting and public participation, the accepted allegation was:

“From August 1994 1o the present, the TNRUC bas “skewed” the operation of its
Air program permitting process in favor of industry with respect to the receipt,
review and granting of air pollutant permits resulting in an adverse discriminatory
impact on the minority residents in Census tracts 4, 5, 6, 7 and 11 as stated in the
1990 Census,™

The underlying complaint desenibed the air permtting process as “skewed” because TCEQ had
issued a large number of air permits to facilities in the industrial area of Corpus Christi but
“fail{ed) to inform the public in the industrial neighborhoods of environmental hazards” to which
they were being exposed, and that “people of color and low-income residents near the industrial
plants have no resources fo profest permit renewals and new permits, relocate from the polluted
sites, refam experts, or meaningful access to the political provess.”™ The complaint further alleged
that the permitting process was inadequate because the “piece-meal facility-by-facility” health
effects reviews and modeling relied on by the Commission failed to take cumulative risks or
exposures into account.™

The allegation that TCEQ's fatlure to respond to inform the community of permitting
achions and hazards had a disparate impact on a protected class in the Corpus Christi area would,
if true, violate EPA’s regulations implementing Title VI of the Civil Rights Act prohibiting
discrimination on the basis of race, color or national origin. Specifically, these allegations, if
true, would violate 40 C.FR. § 7.35(b) on the basis that TCEQ s environmental program would
be administered in a way that has the “effect of subjecting individuals to discrimination™ by
denying Corpus Christi residents a service or benefit {access to public information, notice and an
opportunity to participate} of TCEQ s environmental program.

Only the permitting and public participation allegations are addressed in this investigation

'y etter from Dan J, Rondean, Director, EPA Dffice of Civil Rights, 1! Ex. 6/Ex. 7(c) - Privacy {Apr. 23,
1906} {reprosenting PACE, AGIT and LULAC).

3 etter ‘frﬁmé Ex. 6 / Ex. 7(c) - Privacy | and Neil 1. Carmar, PhId (on belulf of PACE and AGITY), 1n
Paniel 1. Rondean, Director, EPA Office of Civil Rights (Nov. 18, 1984},

-1
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report (the allegation regarding TCEQ’s failure to enforce requirements will be handled ina
separate mvestigation),

E. People Organized in Defense of Earth and Her Resources, et ul. — No. I1R-96-16

On December 2, 1998, EPA accepted an amended complaint filed by People Organized in
Defense of Earth and Her Resources (PODER ) and Montopolis Area Neighborhood
Improvement Council (MANIC) alleging discriminatory conduct and effects from TCE(Q s use of
“standard exemptions” in the permitting of the Tokyo Electron Texas, Inc. facility in Austin,
Texas. Three separate allegations were accepted for investigation.

The first allegation concerned TCE(Y's use of “standard exemptions” to authorize the
construction of new sources of air pollution — in this case, the Tokyo Electron facility in the
Anstin area ~ without consideration by TCEQ of cumulative impacts of those emissions, which
was alleged to adversely impact the nearby Hispanic population. {Certain types of facilities
emitting pollstants below a certain threshold may qualify for an exemption from the air
permitting provess, typically without any action by the Commission.)

Second, PODER and MANIC alleged that the use of the standard exemptions was
discriminatory because “the standard exemption process does not require public notice or
imvolvement,” and the lack of notice adversely impact the nearby Hispande comumunity. In this
case, a permit application had been filed by Tokyo Electron that would have required the use of
air scrubbers and establishing emission limits, but the apphication was later withdrawn by the
facility and the emissions authorized under applicable standard exemptions,

Fimally, the public’s “ability to participate meaningfudly in the permitting process™ was
alleged to be denied because of the Commission’s practice of granting permits “hefore the
resolution of appeals of denials of Texas Open Records Act requests . . . In this case,
PODER's request for confidential information it sought in connection with the proposed permit
had been denied. Because the permitting process and associated deadlines were not stayed while
PODER’s appeal of the denial was pending, PODER alleged that it was adversely affected
because 1t did not have access to relevant public information during the permitling process.

The aliegation that TCEQ s failure to take cumulative impacts into account, failure to
inform the community of permitting actions and hazards by not providing a full notice-and-
comment permitting process, and denial of public information in the permitting process had a

B 1 etter from Amn B. Goude, Director, BPA Office of Civil Rights, to Barry MeBee, Chairman, TNRCC
{Dec, 3, 199%) (otifving TNRUEC of EPA s acceptance of PODER’s complaint); Letter from David Duncan, Sr.
Atarney, THROC, o A Goode, Director, BPA Office of Civil Rights (Apr. 30, 1999) (responding 10 PODER s
complaint).

<31~
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disparate impact on {insert protected class, ¢.g. Hispanic} residents would, if true, violate EPA’s
regulations implementing Title V1 of the Civil Rights Act prohibiting discrimination on the basis
of race, color or national origin. Specifically, these allegations would, if true, violate 40 CER. §
7.35(b} on the basts that TCEQ’s environmental program would be administered in a way that
has the “effect of subjecting individuals to discrimination.”

¥, People Against Contaminated Environments, et al. (Beaumont) - Neo. IR-88-Ré

On December 21, 2001, EPA accepted for investigation two allegations filed by PACE
and the Sierra Club Lone Star Chapter, in connection with the approval of a Hydrocracker
Upgrade permut amendment for Exxon-Mohil’s Beaumont, Texas refinery. Specifically, with
respect to permitting and public participation, PACE alleged that the opportunity for a contested
case hearing was denied when TCEQ “circumvented™ the 30-Day public notice and comment
period through the use of federally required refinery emission decreases as offsets.” The
allegation that TCEQ's failure to provide residents notice of the opportunity to request a hearing
had a disparate impact on a protected group in the Beawmont ares would, if true, violate 40
CER. § 7.35(b} on the hasis that TCEQ s environmental program would be administered in a
way that has the “effect of subjecting individuals to discrimination” by denying Beaumont
residents a service or benefit {notice and an opportunity to participate) of TCE(Q s environmental
program.

Only the public participation allegation s addressed in this investigation repart (the
allegation regarding a claim of adverse health impacts from increased emissions from Exxon-
Mobil's refinery is being handled separately™).

G. Summary of Permitting and Public Participation Complaints

The discriminatory conduct or effects complained of in TCEQ s permitting and public
participation process concern the following specific 1ssues or topics:

o A failure of the permitting process to take into account or respond 1o community

@ A fatlure to conduct public outreach or to inform the public of hazards or
otherwise assist and enable conununities to meaningfully participate in the

1 etter from Boy Malveaux, PACE Exec. Director, of al, to Ann B, Goode, QCR Director; BPA (Apr. 13,
0001, st 4-3 {Title VI compdaing).

J ( ~ . 2
* See Soction VILE, infra.
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permitting process (PACE {Corpus Christi)).

. A denial of the means for citizen and community concerns to be raised (through
the use of “standard exemptions”) in connection with permitting new sources of
air pollution (PODER), or by denying the opportunity for a hearing (PACE
{Beaumont)).

° A failure to provide for meaningful public participation by approving contested
permits while appeals for denial of public information are pending (PODER).

. A failure to respond to citizen and community concerns by not responding to or
using citizen-generated evidence of vielations in enforcement (MOSES).

Hi. POSITION STATEMENT FROM THE RECIPIENT

Because this investigation covers multiple individual complaints filed over a period of
several years, TCEQ has submitted separate position statements responding to several of the
specific allegations, The portions of the individual position statements relevant to permitting and
public participation allegations are summarized below (as noted above, some of the complaints
included allegations concerning matters other than permitting and public participation, which are
the subject of separate investigation reports). In addition, and as described below in Section IV,
EPA in 2001 initiated a general review of TCEQ’s public participation and permitting program.
As part of this review, EPA submitted a broad-based information request regarding TCEQ's
public participation and permitting program generally, which also included numerous specific
aspects of the program of particular relevance to the allegations {(many of which were several
years oid at the time of the broader inguiry). TCEQ’s response to this broad-based information
request is included in this section, as the position statement relevant to the allegations of
discrimination that are covered by this investigation.®® In a few cases TCEQ did not submit a
separate response to older individual complaints, but included in its broad-based response iis
position statement for those older complaimts. Similarly, because the PACE (Beaumont)
complaint regarding permitting and public participation was accepted for investigation after this
investigation was initiated, TCEQ's position statement relevant to that complaint was included in
its response to the broad-based information request.

* Yetter from Stephanie Bergéron, Director, BEnvironmental Law Division, to Johsi Pogarty. EFA Title VI
Task Force (Jul. 31, 2002) (*TNRCC Response to BPA Information Request Relating to Investigation of Title VI
Complaints Regarding TNRCC Public Participation and Pesmitting Practices and Procedures™) {hereinafter “TNRCC
Public Participation Response™].

13-
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4. Ex.8/Ex.7(c)-Privacy Mg, JR-94-16&

{whtmmi Cmmm f&gdmm ?a}. Imwn 1 azmi ‘ihe: St.atc Wis _;mm,d by &L} 85 & ak,iu‘;daratwmiewemr.
AEI shareholders brought a separate lawsuit, involving breach of a merger agreement and faihure
to finance or construct the factlity; the merger had been sought by AEL in order to finance
construction of the incinerator. A hearing in the Harris County-led litigation on a motion to
remand the permit to TCEQ and reopen the proceadings on the issue of whether AEY had the
financial capacity to construet, operate and close the facility was scheduled for the day after
TCEQ s response to the Title V1 complaint (4.2, the permitting process was not yet complete at
the time the complaint was accepted for investigation).™

With respect to the Title VI complaint, TCEQ s response stated that it raised “a number
of technical matters that were considered and resolved during the permit application and hearing
process,” and therefore the Title VIresponse would focus on the siting and permitting process.”
With respect 0 the proposed factlity’s location, TUEQ noted that it was in an area zoned for
heavy industry and was part of a 14-acre industrial park generating millions of wns of hazardous
waste apnually, The facility would be located approximately in the middle of the industrial park,
and approximately 1% to 2 miles from the nearest residences (4 households, according to the
1990 Census), conforming to a State requirement that the facility be no closer than % mile fo an
established residence, school, park, day care center, public water supply, or ¢hurch, and was

¥ Letter from Albert M. Hronson and Amanda E. Atkinson, Assistant Atlorneys General, Office of the
Altorney General, Texas, to Dan Rondean, OCR Direotor {Aug. 4, 1994) {response to complaint},

B rd at2-3

#PCEQ's response also included a number of Higation-derived defeuses or assertions intended to gugpest
that an investigation of the complaint was unnecessary or unwarranted, including that the complainant “fail{ed] to
state that she is a member of 3 minority group” and therefore “lackied] standing to bring a complaint under Title VL™
that the complaint must Bil becsuse 1t isonly a “generalized grisvence . . . shored by » large class of oitizeny of
Channelview” and therefore not cognizable under Title V1, and thet the complainunt cannet aww a “cause of action™
because she {5 nota “direct beneficlary™ of Federal funding, smmong others. & s34, 11-12, 13, Asa gcre&m}
matter, the jurispma‘ienhal congiderations of whether a Heigant hag legal “standing” or states a *‘mtm of action”
sufﬁuz,nt 0 kaﬁ 4 CGHH § }i.in’é:(ilﬁmn are aar&eh zmpp!;a:ab!e ta non%dv&rs rml ’I‘Me kY i mvmngauv
irza? ~bype adwmmai 3%&3:,“{1% é_ Eé%él&iﬁi‘% S0 §mg as the rﬁqmrtm{.m of 40 C.F. R Fa*% 7 are mcﬁ EPA may
undertake a cilizen-Biibiated nvestigation, See Federid Moritime Comm'n v, Sowrk Coaroling Fores Swh., No (11-45,
slip op. at 23 (L8, May 28, 2007) (distingoishing between adversarial trial-type proceedings and Federal agency
investigations undertaken “upon its own indtiative or upon information supplied by a private party™).

-14.
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otherwise compatible with the use of land immediately adjacent to the facility.®® TCEQ,
however, did not sslect the site.

TCEQ defended its permitting process as both protective racially neutral, noting in
particular that & “detailed Health Effects Review,” including air dispersion modeling of the
facility’s emissions, was performed in the case of the proposed AEI facility. Potential impacts on
nearby residents and sensitive populations were also taken into consideration, and the
Commussion’s response noted that the facility must meet other requirements to ensure
protectiveness (e.g., monitoring, use of Best Available Control Technology, demonstration that
the facility will achieve performance requirements, ete.).*’ TCEQ concluded that “only if . . . the
proposed facility will not pose a danger to the human health is the facility permitted.”
However, TCEQ’s response, and the permitting process, focused solely on the impacts of
emissions from the proposed AEI facility, and did not address the allegation that AEI facility’s
emissions, in combination with those from other nearby facilities, would result in an adverse,
discriminatory impact.”

B. Garden Valley Neighberhood Association — No. AR-94-Ré6

On July 13, 1994, TCEQ submitted its response to the complaint filed by GVNA.
TCEQ’s response focused principally on the permitting record and what it termed “the impact of
public participation” on the permitting of the Sakrete facility. The Commission characterized the
concerns raised by the community as focusing on the direct impacts of the facility itself: “the
potential nuisance effect of dust”™ and silica from facility operations, concerns regarding “the
health effects of cement using waste-derived fuels,” and “traffic and safety problems™ from the
construction and operation of the facility” (which TCEQ stated was “beyond [its] statutory
authority”).* The response did not address the allegation that TCEQ’s permitting process failed
to take into account the impact of air emissions from multiple sources during the permitting of

® Letter from Albert M. Bronson and Amanda E. Atkinson, Assistant Attorneys General, Office of the
Attorney General, Texas, to Dan Rondean, OCR Director (Aug. 4, 1994), at 4-5.

W d at 647, 9<11,

Y ord a7,

B TCEQ’s response also included a discussion of the extensive public notice and public participation
proceedings, including tndividual notice by mail as well as general notice of the propesed permitting action, several
well-attended public mectings and hearings, and extended time period for public commment, TCE( noted that the

raised in the Title VI complaint raised during the permitting process. Id. at 7-10, 12

* Letter from Anthony Grigsby, TNRCC Executive Director, to Dan Rondeaw, OCR Director (Jul, 13,
1994), at 3.

15

ED_002416_00045062-00015





EPA-HQ-2018-010543

the TXI Sakrete facility,
. Mothers Orpanized o Stop Environmental Sins - No. SR-34-Re

O February 27, 1995, TCEQ submitted its response to the complaint filed by MOSES in
June 1994, TCEQ s response focused principally on the adequacy of TCE(Q)'s enforcement
efforts (and that of its predecessor agencies, the Texas Air Control Board and the Texas Water
Commission) and followup to citizen complaints of violations at the facility.¥ With respect to
the allegation of the fathure of TCEQ to respond to community concerns by not using citizen-
generated evidence of violations at the former Gibraltar facility in Winona, TCE(Q dented the
allegation. TCEQ generally disputed MOSER’s characterization of the use of evidence and of
the enforcement actions taken (e.g., that air monitors were installed) or that 1t was unresponsive
to citizen concerns (noting specifically that the type of air monitors installed at Gibraltar were
selected after consultation with a Citizens Advisory Commttee established under the terms of a
1993 enforcement order for the purpose of assisting in the development and implementation of a
“long-term complete environmental andit,” and that members of MOSES participated in the
Committee's discussions).™ With respect to the allegation that the 1992 enforcement action
failed to vite “hundreds™ of violations that had been identified at the facility,” TCEQ’s 1995
response stated that MOSES failed to “wentify any of those "documented incidents™ and
provided “no explanation as to who documented those “incidents” or when those ‘incidents” were
documented,™™ TCEQ also generally invoked the concept of “prosecutorial diseretion” inits
evaluation of available evidence and determination of violations upon which its enforcement
actions were based.

# A noted above, MOSES's allegations of an inadeguate enforcement response by TURG at the former
Chbraltar focility was investigated separately,

¥ Letter from Kenneth Ramirez, Deputy Director, Office of Legal and Regulatory Services Division,
THNRCC, to Daniel L. Rondeso, Director, EPA Office of Civil Rights (Jun. 7, 1995), 26 7, 8. MOSES stated in g
Supplemental Complaint characterized the partivipation that was allowed as mere “lp service”™ by TCEQ, that “the
State did nothing to defray the expense of thet partivipation” on the sdvisory commitive, and that the feciity and
TCEQ ignored the conumittee-cndorsed recommendations with the result that “the afr monitoring system that was
installed never provided the information or profection envisioned by the community . .7 MOSES Supplermental
Complalit, at 19

9 MOSES Title VI Complaint, 2t 4; MOSES Sopplemental Complaint, Appendix 9 (listing nearly 300
citizen vomplaints of odors, drawn from TACB and TNROC records, at the former Gibraltar facility from 1982 1w
1994).

*# Letier from Kennuth Ramirez, Deputy Director, Office of Logal and Regulatory Services Division,
TR, w Dandel F. Rondean, Director, EPA Office of Civil Rights (Jun, 7, 1995), at & Fullowing TCEQ's 1998
respense that MOSES did not identify the “documented incidents,” in 2001 MOSES filed & Supplemental Complaint
that inpluded o long lsting of TACE and TNROC oitizen comphuints of odor events at Gibraltar,

16
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TCEQ also denied that MOSES had not been allowed any “meaningful participation in
enforcement actions,” stating that this allegation was “completely at odds with the facts in this
case.” TCEQ asserted that its “regional and ventral offices have answered questions and made
their files available for copying,” and that TCEQ and MOSES had agreed on 2 motion “to allow
the participation of MLO.S E.S. and Phyllis Glazer in the State’s enforcement action against
Gibraltar”™

TCEQ s 2002 Pubhic Participation response also addressed the allegation regarding use of
citizen-generated evidence of violations, noting that legislation passed in 2001 (H.B. 2912)
authorizes the use of evidence provided by members of the public in an enforcement action,
Specifically, information provided by an individual may be used to initiate or supplement an
enforcement action, provided that the evidence “is of sufficient value and credibility” (ie, the
evidence must conform to legal standards for admission in court as evidence)l™

D. People Against Contaminated Environments, et al. — No. 21-95-Ré

On June §, 1996, TCEQ responded to the complaint filed by PACE, by requesting an
extension of time in which to respond.®  An extension until August 1, 1996 was granted by
EPA,” and on July 31, 1996 TCEQ submitted its position statement regarding the allegation that
TCEQ failed to inform the publicdn the Corpus Christi ares of environmental hazards there or to
provide meaningful opportunities to participate in the permitting process, and that the permitting
process failed to take cumulative risks or exposures into account.™

TCEQ s response inchuded a lengthy discussion and supporting documentation of i
efforts to work with and inform residents in the Clorpus Christi area of environmental concerns
there, beginning in the late 1980s with respect to contaminated groundwater. The response

B 1 ae

® 14, MOSES, in s Supplemental Complaint, acknowledged that it was allowed to participate in the
srforcement action, butthat “the State did notling 1o defray the cost of that participution” amd that "MOSES’
attorneys were shut vet of the segotistions that resulted i the Boal Agreed Judpent” MOSES Supplemental
Commplaing, 5120,

k. oat 24,

% 1 etter from Rachel Rawling, TNRCC Attorney, to Dan Bondean, OUR Divector (fun, 3, 1996).

# Letter from Dan Rondean, OCR Director, to Rachel Rawling, TNRCC Abtorpey (Jun. 27, 1996},

* Letter from Him Phillips, Beputy Diregtor, THRUC Office of Legal Services, 1o Daniel 1 Bondean, OCR
Privevtor {Jul. 31, 1898},

~17-
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documented soil testing beginning in early 1994 in neighborboods near “Relinery Row,” which
fed to free blond testing and health studies of neighborbood residents (including door-to-door
health surveys), performed in conjunction with the Texas Department of Health. Public
meetings, flyers, discussion forums, and other outreach efforts were held during this time to
discuss and inform residents of findings, possible health effects, the status of ongoing
enforcement actions, ete. In response to public concemns raised during these outreach efforts, an
alr monitoring systern was established for the arca, consisting of a petwork of federal and state-
required menitors, a jointly-operated system by industry, government and local residents, and,
among others, monitors {including video monitors} lncated and operated at “citizen discretion.”
Periodic air sampling at “the request of concerned citizens” was also periodically performed.
TCEQ s response accordingly concluded that it was both responsive 1o ¢itizen concerns about
environmental quality, and engaged in an extensive public outreach and education both prior to
and after PACE filed its complaint.”

With respect to the allegation regarding “skewed™ permitting beginning in August 1994
{which was alleged to disparately impact local residents on the basis of cumulative impacts
hecause TCEQ only reviewed facility emissions in “piece-meal” fashion), TUEQ s July 1993
response stated that the allegation was not well-founded because in both permit renewals
crrisgions decreased as a result of the permatting process. TCEQ' s response indicated that there
were only two pernt actions during this time, and that in the fivst of these {regarding the Coastal
Refining facility), the permit at issue required “a significant reduction of emissions and a
corresponding improvement in air quality.”™ Similarly, in the case of the second permit renewal
{for the Southwest Refining facility), maxinum conssion rates were lkewise reduced for
multiple pollutants.”” Therefore, TCEQ asserted that the allegation that these permit actions
resulted in adverse cumulative impacts dus to woreased emissions was mistaken.

E. People Orpanized in Defense of Earth and Her Resources, et al. - No. 1R-96-R6

On April 30, 1929, TCEQ submitted its response to the complamnt filed by PODER and
MANIC that had been accepted for investigation by EPA in December 1998, PODER’s
complaint alleged that TCEQ s use of “standard exemptions™ in air permitting dented the
community notice and an opportunity to participate in a facility’s permitting, because standard
exemptions do not require public notice, and that this practice resulted in the “clustering” of new
sources of air pollution and disproportionate cumulative impacte of air emissions on minority
residents. PODER and MANIC also alleged that the public’s ability to participate meaningfully

P d ata11, 1314, 19-21,

5% 1d at 46 TORQ s response noted specifically that VOCs were reduced “in excess of 400 tonsfyear.™ Id.

7 Id at 45.47 & Attachmment 48 (“Order Repowing Alr Quality Permit No. B-3133 1o Sowhwestern
Refining Co., Ing; Pocket Mo 83-0431-AIR”; the permdt reduced emissions of NOY, in excess of 116 tomsfyear, 8O,
in exeess of 414 tomsfyvenr, VOUs in excess of 45 tonsfyear, dnd PM, i an awoount greater then 101 tonsfvear. Tn

addition, the permit set s on previously wnonatrolied emissions of 00, H.S and ammonial.

18-
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in the permitting process was denied because of TCE()Y's practice of granting permits before
appeals of denials of Texas Open Records Act requests were resolved, and that this was both
intentionally discriminatory and had a disparate impact on minorities.

TCEQ s response denied that the use of standard exemptions could have an adverse
cummuiative impact beeause standard exemptions are only allowed for “facilities that *will not
make a significant contribution™ of air emissions.™ With respect to the claim that TCEQ's
practive of using standard exemptions denies minority communities an opportunity to participate
in the permitting of facilities, TCEQ denied that the practice was diserinmunatory because the use
of standard exemptions “is not limited to any particular area of the state . . .”® Furthermore,
depending on the type of standard exemption claimed by a facility, TCEQ does not itself receive
notice that a facility is operating under an exemption; nor does TCE(Q approve a facility’s use of
a standard exemption - in fact, according to TCEQs response, it has “no discretion” to grant or
deny an exemption: for which a facility is qualified.®

TCEQ also asserted in its response that there was no disproportionate impact or a denial
of public participation from the use of standard exemptions on the basis that the regulatory
process used to create or amend standard exemptions was a full notice-and-comment process
fully open to the public.”

Consequently, both because of the open public process used to establish standard
exemptions, and becanse no notice to any member of the public 15 given when a facility uses a
standard exemption, TCEQ voncluded that “[tlhere cannot be unequal treatment or
discrimination per se when all groups or individuals are treated the same regardiess of their race,
color or national origin ™

TCEQ also flatly denied PODER and MANIC s allegation that, despite a regulatory
prohibition on “splitting” or dividing projects in order to avoid permitting, TCEQ bad
nevertheless “interpreted its policies™ to allow Tokyo Blectron “to do just that”® TCEQ stated

5% Letter from David . Duncan, Senior Attorney, Bovironmental Law Divigion, TNRCE, o Anne E.
Gonde, Divector, BPA Office of Civil Rights (Apr. 30, 1999, at 3. TUBQ s response included @ discussion of
meodeling of emissions from the Tokyo Blectron facility, and of neighboring facilities, indicating no adverse effect.
Fdoat 3-8, 8-9, The response also desoribed an ongoing “protectiveness review™ of standard exemptions, begun in

19496, to ensure that the levels of emissions continued 1o he protective, and reviging them where necessary. Jd. at 6.
¥ 1d w67,
0 gy
Snd a7,
o
¥ I oat 10,
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that the Tokyo Electron facility had been considered as a single unit for purposes of the standard
exemption,

With respect to the allegation of discrimination in the processing of requests for
information under the Texas Public Information Act, TCEQ asserted that i has made “every
effort to provide the Complainants with the information they requested.™ TCEQ denied the
allegation that PODER’s two requests for information were “ignored,” stating that “the record
reflects that the TCEQ responded to both requests.”™ TCEQ stated that in October, 1995 it had
sought an opinion from the Attorney General concerning the release of information Tokyo
Electron had designated as confidential; in May, 1997 the Attomey General issued an opinion
upholding the legality of the confidentinlity claim, preciuding the document’s release™
Nevertheless, TCEQ also stated in its response that it was “aware of the difficulties faced by
those seeking information regarding pending projects, and {therefore TCEQ] has modified its
records handling and contested case hearing request processing systems” by adopting a policy
under which the Commission will not process reguests for hearings on permits until any pending
requests for information have been finally decided ®

F. People Against Contaminated Environments, et al. (Beaumont) - Neo. 1R-80-Rs

EPA sccepted the complaint in this matter for investigation on December 27, 2001, after
this investigation had begun in August, 2001, Accordingly, TCEQ provided its position
statement regarding the public participation allegation in this matter™ as part of a larger response
to o broad-based EPA information request on permitting and public participation generally.”
With respect to the allegation that the opportunity for a contested case hearing was denied fora
permit amendment in which there were no changes or increase in facility emissions (ora
reduction due to offsets), TCEQ stated that while a response to comments received during the
public comment period is provided, no second notice of the preliminary decision {and
concomifant opportunity o request a hearing} is required under Texas law in such
circamstances.”

&%
i oat 12
R
66 e e e SER S i . . g s -
O Hd See Tex, Gov't Code § 552,352 (oriminal sanction for disclosure of confidential informuation).

# Letter from David D, Duncan, Senior Attorney, Environmental Law Dvigion, TNRUC, to Amne B
Guoode, Director, BPA Office of Civil Righis (Apr, 30, 1999), at 12,

68, . . ‘ ‘ C e

= As moted shove, the allegstion reparding the use of standard exemptions is belng lovestisated separately,
2 ¥ 4 # B ¥

& " e N -

7 OTRRCC Public Partivipation Response st 21,

HE

I (eiting TEX. ADMIN. CODE § 55,156 & TEX. CLEAN AR ACT § 382.056{g).
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G. “Global” Response Regarding Permitting and Public Partivipation

TCEQ subrmitted its response to the information request on permitting and public
participation issues in two parts, on June 14 and July 31, 2002."" TCE(})'s response consisted of a
25-page response describing changes and modifications to TCEQ's permitting and public
participation prograrn, both in gencral and with respect to permits under specific environmental
media. The response alse described procedures used for notifying members of the public abouwt
proposed permit activities, metheds and procedures for formally or informally responding to
concerns raised by members of the public, outreach and education efforts to inform and assist
members of the public to more knowledgeably participate m permitting, TCEQ efforts o assist
public participation in public meeting and hearing procedures, changes or modifications to
specific aspects of TCEQ s regulatory program, and related matters. Several hundred pages of
supporting materials and documentation accompanied the written response. TCEQ stated in its
summary that a “key component’” of their program “is to encourage early participation, thus
allowing ample opportunity for resolution of fssues,” and that TCEQ “continues to strive towards
ppeness and fairness in i#ts permitting process.”™  Specific aspects of TCEQ's “global” response
that are relevant to the concerns raised by the various complaints are discussed in Sections V and
V1, below.

IV, METHODOLOGY OF THE INVESTIGATION

As noted previously, starting in August 2001, as part of EPA’s investigation into the
spevific allegations made in these complaints, the Agency undertook a more general review of
TCEQ s permitting and public participation processes. The Agency focused specifically on the
changes and modifications to TCEQ s permitting and public participation processes since 1994
which have the effect of increasing, enhancing or otherwise assisting citizens and neighborhood
groups to participate in the regulatory and permitting process; that enable TCEQ to better
consider and respond to ¢itizens” concerns; and that give greater attention to the environmental
and human health conditions in affected communities, EPA’'s investigation was comprised of the
following principal activities:

. Interviews with TCEQ staff and management regarding the State’s current public
participation and permitting practices, including past changes and planned future
modifications to the program affecting permitting and public participation practices.

» Interviews and/or correspondence with complainants regarding their complaints,
including any experience(s) with TCEQ programs or activities subsequent to the time

" Letter from Dan Joyner, Staff Attorney, TNROC Environmental Law Division, to John Fogarty, EPA
Title VI Task Force {Jun. 14, 2002, and Letter from Stephanie Bergeron, Director, Environmental Law Division, to
John Fogarty, EPA Title VI Task Force (Jul. 31, 2002} [hereinafter “TNRCC Public Pasticipation Response™]. The
June 14 letter was a partial response thet was alse included and incorporated by reference i the July 31 letter
OTNRCE Public Participation Response at 10,

-
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their complaint was filed.

* Interviews with community members/community groups in Texas who have participated
in or experience with TCEQ programs or activities tended to enhance public
participation and involvement,

. Interviews with EPA Region VI management and staff famibiar with TCEQ s conduct of
public meetings on permits,

. Research and review of laws, rules and regulations, and TCEQ policies governing
permitting and public participation activities.

. Amalysis of position statements and responses to formal and informad information
requests,

O focus of EPAs investigation was on identifving the practices and procedures of TCEQ that
were the cause or source of the various complaigts, whether there had heen any changes or
maodifications to the practices or procedures {or other changes to the program) since the time that
the complaints were filed, and analyzing whether and how the change(s) addressed the
underlying allegations. EPA also compared the major elements of TCEQ's permitting, public
participation and outreach program with the “Critical Elements for Conducting Public
Participation” that are identified in the National Environmental Justice Advisory Council's
“Model Plan for Public Participation.”” EPA also analyzed whether any of the allegations
concerning permitiing or public participation accepted for investigation were not addressed or
otherwise affected by changes to TCEQ s program since 1994, to determine what (if any) further
mvestigation or action would be necessary or appropriate.

V. OVERVIEW OF TCEQ s PERMITTING AND PUBLIC PARTICIPATION
PROCESSES

Since the time that the first of the compluints regarding TCEQ’s permitting and public
participation processes was filed in 1994, State legislative initiatives have provided new
authorities for and directives to TCEQ, new regulations have been adopted and implemented, and
new or revised policies and guidance have been developed. In addition, TCE( has undertaken
certain other programmatic measures that are specifically intended to enhance the Commission’s
ability to identify and respond to community concerns.

The first part of this section swmmarizes the significant changes affecting TCEQ's
permitting and public participation processes that have been implemented {or planned to be
implemented) since 1994, The second part of this section compares those elements of TCE(Q s
current public participation program with the “Critical Elements for Conducting Public

T EPA Publication No. EPA-3D0-K-95-003, Feb, 2000,

By
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Participation” that are identified in the National Environmental Justice Advisory Council’s
“Model Plan for Public Participation.” The third part of this section discusses the experience of
persons who have attended public meetings and hearings on permits {complainants, other
commumty representatives, and EPA personnel) that were interviewed as part of this
investigation. Finally, the fourth part of this section discusses more particularly those aspects of
TCEQ’s permitting and public participation processes that are relevant to the concerns raised in
specific complaints.

A, Summary of Sigpificant Changes to¢ TCEQ’s Permitting and Public
Participation Processes

This subsection provides an overview of the changes to TCE(Q’s permitting and public
participation program since the first of the complaints covered by this Investigation was filed. As
an overview, it is not intended to serve as a cataloyg of each and every modification to the
permitting program since 1994, Instead, the following discussion focuses principally on the most
significant statutory and regulatory changes affecting TCE(}'s authority and procedures, as well
as noteworthy policy or administrative developments, that are relevant to the concerns raised in
the various complaints,

Two major legislative initiatives — H.B. 801 in 1999, and H.B. 2912 in 2001 — as well as
several other less sweeping pieces of legislation, substantially altered TCEQ’s authorities and
practices in ifs permitting program. Other efforts preceded these statutory changes, however,
inchuding the reconciliation of inconsistent permitting procedures and requirements following the
1993 consolidation of the Texas Air Control Board and the Texas Water Commission, forming
TNRCC, and the creation of the Environmental Equity Program and establishment of the Public
Interest Counsel shortly thereafter (the roles and functions of the Environmental Equity Program
and Public Interest Counsel are discussed in more detail in the following subsection, “Core
Elements for Conducting Public Participation™). As discussed in the following subsection, both
the intent and the effect of the Environmental Equity Program and Public Interest Counsel is to
increase the level of public awareness, education, participation and to better represent the public
interest in permit proceedings.”

74 "EPA Publication No. EPA-300-K-96-003, Feb. 2000 [hereinafter “Model Plan™]. The NEJAC isa
federal advisory committes that was established in 1993 to provide independent advice, consultation and
recommendations to EPA on matters related to environmenial justice. The “Model Plan for Public Participation”
{Model Plan) was developed beeause the NEJAC “considers public participation crueial in ensuring that decisions
affecting humab health and the environment embrace envirenmental fustice.” NEJAC stated the Mode! Plan should
be considered “as a tool that will enhance the public participation process [to be used by those] whe may be
interested in encouraging broader community participation iy the environmental decision-making process™ Model
Plan, ar3, 7. The Model Plan is also cited as guidance for encouraging meaningful public participation and
outreach in EPA s draft “Guidince for EPA Assistance Recipients Adsainistering Environmental Permitting
Programs (Draft Recipient Guidance),” 65 Fed Reg. 39650, 39658 (fune 27, 2000).

7 However, as discussed in Section V.C. (“Field Experience), infra, there is some question about the
breadth and reach of these efforts, which may impact their effectiveness. This appears 1o be due more to-a matter of

23-
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Nevertheless, H.B, 801 and H.B. 2912 appear to have effected the most substantial
structural changes to TCEQ s program in areas related to the subject matter of this
investigation.” Prior to the enactment and implementation of these laws, notice of proposed
permifting was somewhat haphazard and varied considerably by media program.” Air permits in
particular were handled according to distinetly different procedures: while notice requirements
under most media for permit applications and draft permits specified multiple newspaper
publications and notice by mail to adjoining landowners,™ only a single newspaper notice and
placarding at the applicant’s facility were required for air permits.” Similarly, while a response
to public comments was required for most pormits prior (o iSsuance, No response o comments
was reguired for air permats {although “individualized™ responses, in the form of letters to
commenters, while not a required part of the program, were also provided).™

Significant variations also existed on the ability to request an administrative hearing on a
permit, based on media or type of permit, and was circumseribed according to, infer alia,
whether the request was considered “reasonable”™ or not® In addition, the public comment
period ran concurrently with the time in which a hearing could be requested {L.¢., a permut
provision might be included or modified in response to comment ~ in other words, it would not
have been part of the original draft permit — and be insulated from challenge thereafter unless a
person also filed a hearing request as a prophylactic measure).  Even in those circumstances in
which a person was able to oblain a contested case hearing, the Commission might nevertheless

harlion-Pollard Meighborhood
erview”]; Letter from} Ex. 6/ Ex. 7(c) - Privacy |
Hanking Law Fir, to John Fogarty, EPA Title VI Tagk Foree {Sept. 11, 20021

Tl ‘ ] . . g g oy . .
" There have been munerous legislative amendments and additions 1o TCEQ s program during the peried

in question, in addition 1o HUB, 801 and HB. 2912, See eg, HB. 3997 {2001} foonstderation of compHance
history in poomiiting and applicants use of environmental management systom), B, 2518 {2001 {extension of
permit nodice roguirements to inclade permit smendnwnts and moedifications), H.B. 1479 (1999} (limHtations oo
hearing opportanities for cortain permitting actions), 8.8, 766 (1999) {amissions reduction program; establishiment of
de minimiz erpission levels and permit-by-rule requirements; enbiaaced permitting fequirersents for concrete plants),
apd 8.8, 1208 (Hmitation on air modeling requircments for concrete plants}, among others, While these
amendments, and thelr implementing regulations, sl address aspeets of TUEQY s permitting snd public participation
program, HLB. 801, and HLB. 2912, and to a lesser extent BB, 766, effecied the most significant changes for matiers
ravseed in various of the Title VI complaints; snd accordingly merit discussion. Bven though sll legislative aiwd
regulatory changes.are ot discussed in detarl or cited in fhis Investigation Report, where selevant to a particalar
complaint such statutory or regulatory changes may be citid or discussed,

7 See generally TRRCU Public Participation Respomse at 2.3 {"Pre-8017 public participation process),
* Ser former 30 TER. ADMIL CoDE Ch. 39 (rev. Jan. 8, 19971,

7 See former 30 TEX. ADMIN. CODE Ch. 106 and 116 (rev, Mov, 15, 1996 and Jul. B, 1998}

¥ 30 Tex. Apmiv, Cobe § 55.25(b)(1); TNRCC Public Participation Response at 2-3,

' TNRCC Public Participation Response af 3,
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substitute its own judgment in lieu of the ALY’s own recommended decision.® The ability to
obtain judicial review was also circumseribed, both on the merits™ as well as the subject matter.®

The implementation of H.B. 801 brought some measure of consistency to these varying
procedures. With respect to notice of a proposed permit action, newspaper publication is now
generally required (of both the notice of receipt of the permit application and once the application
is “administratively complete”) for all media programs,” although some variations remain, such
as placarding of air permit actions at the facility. Mailed notification is also provided for (there
is an “open” mailing list for all interested persons™), and consistent standards for information to
be provided were established, including information on public meetings.®

Public meeting and hearing procedures were likewise affected by H.B. 801 and
implementing regulations. For example, the periods for public comment and in which to request
a hearing no longer nun concurrently but operate sequentially, providing a greater degree of
public notice of proposed actions and creating opportunities for additional public hearings.® The
post-H.B. 801 procedures generally provide for earlier public notice and allow relatively greater

"2 30 Trx. ADMIN. CoDE § 80.251 (applicable to permit applications prior to September 1, 1999).

B For example, challenge must be brought within 30 days of the final riling, must be brought by an
“affected person,” and various procedural “exhaustion of administrative remedies” requirements may have to be
satistied, such as having filed a motion for reconsideration of the Commission’s decision. See former 30 TEX.
ApMM. CoDE § 50.15 (rev. May 15, 1997}

¥ Anaffected person that failed to meet the requirements for a judicial challenge noted supra note 83
(such as neglecting 10 file s motion for reconsideration]), nevertheless might be able to obtain review of the final
permit, but only of the changes between the drafi and final permit, précluding a substantive challenge to the permit
itself. 30 Tex. ADMIN, CODE § 35.25(BY3).

5 See, e.g., 30 TEX. ADMIN, CODE § 39,405 (general notice provisions); id. § 39.411 (text of notice); id. §
55.152 {standardized public comment period). Note also that while i is the applicant’s responsibility to provide
newspaper notice of the permit action, if the applicant fails to do so, the Commission is enipowered to publish notice,
orsuspend the perinit appHeation. Id. § 39.405(2)

% Ja. § 116,133 {sign posting requirements).

¥ 14§ 39.407.

% 14 §39.411.

¥ Within 60 days following the close of the public comment period, the response o comments and
proposed permit changes (ifany) o the permit are made public and mailed to the applicant, commenters and those
on TCEQ's mailing list. A request for hesring or reconsideration must be filed within the folfowing 30 days. 30

Tex. ADMINGCODE § 55.156.

~25-
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tevels of public access and input, than do pre-H.B. 801 procedures.™

H.B. 801 also changed the hesring and standards for participation. A request for
reconsideration of a permit decision, for example, can be filed by anyone who commented {i.e.,
the more stringent “standing”~type requirement applicable to a contested case hearing does not
apply””), and while only “affected” persons may seek a contested hearing, the standard was
broadened from its prior more restrictive standard.” Prior to this, TCRO revised the rules for
permit hearings, in part 1o remove conflicting or inconsistent requirements, and to consolidate
procodural rules.™ This was part of an effort to, infer alig, provide some measure of consistency
amangst the various pormitiing programs so as 1o Tacihitate a greater level of pubhic
involvement™

H.B. 2912, passed in 2001 and still in the process of being implemented, also added
substantial new authority to and requirements for TCEQ's permitting and public participation
program. Most significantly for purposes of this investigation, the law provided TCEQ with the
authority to consider and address “cumulative risks™ and directed the development of new
procedures and policies "o protect the public from cumulative risks in areas of concentrated
operations” and to treat already burdened areas as a “prionty” for “monitoring and
enforcement. ™ This aspect of TCEQ s program is still nascent.

Other significant features of H.B. 2912 include new requitements intended fo provide
more meaningful notice of proposed permit actions,™ and provisions authorizing the use of
evidence of vinlations gathered by members of the public to supplement or support entirely 3

% See generally Tesas Natural Resource Conservation Commission, HE 801 Traintng Noebook: Public
Partivipotion in.the TNRCC Permitting Process {Peb 4, 2000) (internal raining mamnual), Note, however, that while
H.B. 801 {along with other changes} established a revised strocture and new procedures, there remaing some
someerns with implementatisss, See Section V.G, infra.

' Compare 30 TEX. ADMDE. CODE § $5.201 (requirement for reconsiderstion’ wirk TEX. Warter ConE §
5318 {definition of “affected porson™}.

P Tex. WATER CODE § 55.201; the “persons! justiviable Inderest™ stendard for determining an “alffected
person” s dhiscussed in more dotad in Scotion V.B.LE, in

# See 21 Tex. Rep. 4689, 12550 {1996),

# TNRCC Public Participation Respuonse at 12,

2 TEx. WATER CODE § 5,130

*OHB. 2912 8§ 1.2, edding TEX, WATER CODE § 5.129 (requiring a “succinet” summary of the pErInd
aeton, in addition 10 2 more detailed description).

g o
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TCEQ-initiated enforcement action,” among other provisions.™ Other legislatively-directed
changes of significance prior to H.B. 2912 and H.B. 801 included S.B. 766 in 1997, which
resulted in substantial revisions to TCEQ's system of “standard exemptions.” Standard
exemptions excluded from permitting certain types of facilities considered to be “minor™ sources
of emissions, and similarly exempted “minor” changes or modifications from permitting and
notice requirements. Prior to the enactment of these provisions, neither the surrounding
community nor TCEQ would necessarily be aware that a particular facility was operating under
one or more standard exemptions.”

Starting in 1297, standard exemptions were converted to “permits by rule” in order to
¢learly bring these emissions within the scope of TUEQ s permitting program. Prior to this,
TCEQ had begun a systematic review of standard exemption/permit-by-rule to determne if
revisions were needed; in the first round of reviews, changes were made to 22 of the 43
exempiions reviewed, Adjustments to qualifying enussion levels and other associated pernmt-by-
rule requirements have been (and continue to be} systematically reviewed and revised based on
new information, SIP revisions, public petition, and otherwise. TCEQ has estimated it will have
completed a review of all permits-by-rule by 2004, While a facility’s ability to operate under 2
permit-by-rule may be more limited now than in 1994 — due to lowered gualifving emuission
levels, additional conditions placed on their use — many permits-by-rule still do not require
registration or notice 1o TCEQ or members of the public; the rationale appears to be that since a
permit-by-rule is authorized only for “insignificant” levels of emissions that will not
“contribute{] to a condition of air pellution,”™! there is no reason for the public or government
regulators to be informed of such de minimis emissions.'”

I addition to these legislatively-directed changes and enhancements, TCEQ has made
other administrative changes to its permitting and public participation program, particularly in

Ty Warsr CopE §7.0025.

B HB. 2912 s also significant as the “sunset” legistation suthorizng TNROC o operate through
September 2013 (§ 102, amending 3 TEX, WATER COpE § 5014} While note discussed in detail in text, other
provisions of LB, 2912 are relevant for enhancing TCBQ s public owtreach, sducation and participation efforts.
Sew, eg, HB, 2912 88 LI-L1TVY, adding and smemding 5 TEx, WaterCobe §§ 317658178 {providing for
publis notice and education of comiplaiit proceduresy; § 122, adding and smending 5 Tex Warsg Cope §§ 5273
5.274 (adding to techrion] support available o Public Interest Counsel). The legislation siso changed the name of
THRROC to the Texas Comprdssion on Baviropments] Quality, BB, 2912 L TR0 ) {effoctive Jan. 1, 2084},

¥ Some standard exemptionsipermits-by-rule recuire natification, ez, TEX, HEAUTH & SAFETY CODE §
382.058.

W0 TNROC Public Partieipation Response at 21,
M TNRCC Public Participation Response at 17-1%,

i -~
o
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the area of outreach and public education services delivered through the Office of Public
Assistance, the Environmental BEquity Program, and Public Interest Counsel. These services arg
discussed in the following subsection (“Core Elements for Conducting Public Participation™).

As the forgoing discussion indicates, the most visible changes to the permitting and
public participation program have largely been the product of statutory directive, and are
reflected in implementing regulations and associated administrative guidance and materials,’® It
appears that, for the most part, administrative reform efforts independent of legistative command
have focused on broad-based resolutions™ and efforts to provide the public with information on
specific permits, the permitting process, monitoring and compliance information, and other
outreach and educational materials.™ These are noted in the following subsection.

B. Core Elements for Conducting Public Participation

Working from the premise that “felarly, inclusive and meaningful public involvement in

% This sheuld not be read 1o suggest that these are the oxdy offorts undertaken by TCEG fo underiake or

identify oppertunities for mproving the Commission's pernutting-related activitics, only that the most far-reaching
reforms since 1994 have ben sccompanied by legistative changes and new suthorities. There are other
admiinistrative efforts nadertaken by TCEQ to identify arcas for improvement. Sep, e, TNRCC, Regulatory
Barriers to Commumity 4iv Toxics fmprovement - FY 20022003 Work Plan {Feh, 2002) (evaluation of poteniial
deficiencies in TCEG authorily to respond prompily fo address focal air toxics concerms),

orerg adopted 9 "Resclution on Public Parbivipation™ in 1996, Texss Natwral Resouwroe Conservation
Connission, Resolution og Pubfic Porticipation (Apr. 22, 1996} favailable vnline ot
Bipdeswinrce stie osbomepes/participaion ity and subsequently adopted additional resclutions aimed at
revising elements of the permitting and public perticipation program. See, e.g, Texns Natwral Resource
Conservation Comoission, Sesolution Concerning the Fvaluation of Hearing Reguests, Dovkel No. 96-1308.
{Sep, 13, 1996% Texas Natural Resource Comservation Commission, Resolutinn Concerning Dealing With the
Public on Applications, Inctuding Hearing Reguests, Docket No. 96-1513-RES {Oct. 8, 19963, The Resolutions
indivated an infent to strengthen and increase its public assistance and outreach efforts, and o review and revise the
program s0 as o increase snd enbance public involvement in TCEQ proceedings.

A variety of public guidance, pamphiets aod materials have bees developed, rnging From general
information about TUBG activities, e TCEY s Notwral Outlook, a.quartedy sewsletter/nmgasive, sfte-specific
materials, ez, Texas Natural Resparce Conservation Conunission, What you Need 1o Know dbowt. the MDT, Tne,
Superfiond Sire (also privted in Sponish as Lo gue necesita sober sobre...el Sitio Superfonde de MDE Ine, and topic-
specific matenials, ey, Toxas Nataral Reseuwrce Conservation Conumission & Texas Department of Health, Lead
Poisoning: What are the Sources? What are the Risks? (G199 Rev, Jan, 1999} {also printed in Spanish ag Ef
Envengnamiento con Plomo: (De Donde Proviene? ¢ Cualey Som Los Riesgue?y. Guidanee on accessing information
and data contained in TCEQG databases is also publicly available.  TRNRCC Data Clearinghouse $12/239-DATA,
THNROC Pub. No G131 {rev. dpr. 2002). In addiion to written materials, TCEG bas madé extensive use of the
internet for disserination of materials and information on o wide varisty of topics. See, e,
hitp:fwww tnree state. o usfpermitiopwaterpermypdw/nidence bl puidance and information on public drinking

water safetyy, hipfhwenw toreestate ousfpermittingfan ifrimboroe b (intsrpretation guidance and
memorands on air quality repulations); Bp163.334.20, ii}faf&{)mw*data;ax perm data bimd (Informstionan
pending and issucd air pormits): hitdfwnow tnroe sisle Lo sssir monops/pollvoc il {cwrrent sir momitoring data).
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the permitting process will likely help to reduee the filing of Title VI complaints alleging that the
public participation process for a permit [is] discriminatory,™ EPA’s investigation compared
TCE(QY s permitting and public participation processes with the “critical elements” identified in
the NEJAC “Model Plan for Public Participation.™ The purpose of this comparison is
qualitative in nature; the Model Plan does not and is not intended to establish minimum criteria
or standards for determining Title VI compliance. Instead, it has been identified by EPA as a
reference or resource that may provide uvseful information for recipients of EPA assistance in
assessing their own Title VI activities; as such, it may provide a useful framework for assessing
TCEQ’ s permitting and public participation processes.

i. Critical Element 1 — Preparation

A. Developing Relationships with Community Organizations.  “Preparation™ 15 defined
in the Model Plan as “[d]eveloping, co-sponsoring and co-planning relationships with
community organizations” as an gssential element of a successfil public partivipation process.
Providing resources, co-sponsoring meetings, and sharing planning reles {decisionmaking,
agenda development, goal establishment, leadership, outreach) are among the identified roles or
activities. '

In the context of permitting, TCEQ does not appear 1o “co-plan”™ or “co-sponsor” public
meetings or other public participation activities with potentially affected communities on
individual pormits. Instead, TCE(Q s approach appears to cepter on providing an open forum
and the means for interested members of the comnunity to participate, and TCEQ formally takes
a “neutral” stance, neither taking the side of or representing the interests of the permit applicant,
nor that of the general public or particular communities.’” The permit applicant is required to
appear at the public meeting to defend its application, and two separate units of the TCEQ have
been established to represent and assist the general public: the Office of Public Interest Counsel
{OPIC), ereated in 1977, which represents the interests of the general public, and the Otffice of

M Pyt Title VI Guidance for BPA Assistance Recipients Administering Environmental Permitting
Programs (Draft Recipieny Guldanee), 83 Fed Bep. 19630, 39638 (hune 27, 2000}

¥ In addition to the “Critical Elements,” the Model Plan’s “Eavironmental Justive Public Participation
Checklist for Dovernment Agencies” Theremafter “Government Checklist”] was also used as 4 basis for comparison,
Model Plan at 15-18. 1t should be noted that this assessment is not the same as the review conducted by EPA
ensure that & State’s permitting program meets apphcable authorization or delegation requirements, see, e.g. 40
CFR 827114 ("Requirements for permitting”™), although the same kinds of issues and concerns may be covered,
See State Proyram Requirements; Approval of Application to Administer the National Pollutant Discharge
Eliminastion Systern (INPDES) Program; Texas, 83 Fed Reg. 51163, 3116771 {Sept. 24, 1998} {discussion of
permitting and public participation requirements).

1% Model Plan at 9.

1 yoterview with Jodena Henneke and Lydia Gonzalez of TNRUC (Aug. 24, 2001) [hereinafter “Aug. 24

THNRCC mierview™

b
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Public Assistance (OPA), created in 1997, which helps individuals/groups in the permitting
process,”

A third TCEQ organization, the Envirommental Equity program {created in 1993,
however, appears to largely follow the Model Plan’s approach for working with communities.
The Environmental Equity program is designed to “serve as a Hnk for communications between
the community, industries, and the government™ and “provide an opportunity for meaningful
input” info the process by low-income and minority communities often who believe that they are
burdened with a disproportionate share of the state’s environmental risks,'"!

The goals of the Environmental Equity program are identified as:

» to help citizens and neighborhood groups participate in regulatory processes;

. to serve as the agency contact to address allegations of environmental injustice;

» to serve as 2 link for communications between the community, industries, and the
government;

* to ensure that agency programs that substantially affect human health or the
enviromment operate without discrimination;

» to promote greater use and analysis of demographic information for areas
surrcunding proposed facilities or sites;

. 10 wive greater atiention to the environmental and human health conditions n
affected minornity and low-income communities; fand]

" to thorpughly consider all citizens’ concerns and handle ther fatrly '™

The stated purpose of the Environmental Equity program is to “seek]] first to fully
understand envirenmental issuss as raised by the conumunity, staff, industry, or other interested
parties, and attempts to address them in an environmentally sensitive manner, consistent with

H% See generally Public Participation in Permitting, TNRCC Pub, Mo, GI-233 {Feb, 1898} {overview amd

description of permitting process in Texas, rosources available to citizens irterested in participating, ete.). This
publication i¥ also made available on-line at hilpy/wwow darce state bousiadminftopdoc/ul 233,

M orhe MEnviconmental Equity] office works to make certain that communities who beliove they have
been or will be adversely affected by actions of the THNRCC receive appropriste and expedient [sic - “expeditions™}
action it developing suitable areangements for ol parties involved” TRROC Public Participation Respouse
{response to (usstion Is)

U public Participation o Permitting, TNROC Pub, No. G233 (Feh, 1958, at 19, Compare with
Government Cheekhist No, 3 {(encourage community pasticipation); No. 7 (develop relationships with community
organizations); No. 8 (develop central point of contact o assist in dissemination of information, problem solving,
gto.); Mo 14 {efforts to increase participation of stakeholders); No. 26 {providing outreach, sdusationand
conpnuitng).

230
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sustainable economic development.™" 1t does this by seeking to “determine the nature of the
problem or concern and the principal parties atfected; organize meetings to provide opportunities
for input by all interested parties; develop a plan of intervention or mediation; [and] negotiate or
mediate mutually acceptable solutions.”' Among the program’s activities that are not strictly
within the permitting process is the establishment of community liaisons, outreach efforts,
dispute resolution, and providing a forum for discussion between industry representatives, TCEQ
representatives and officials, local governments, and others.™

B. Educate the community to allow equal participation and provide a means to influence
decisionmaking. TCEQ provides several avenues for individuals and groups to leam about and
participate in the permitting process, including providing extensive materials available in
hardcopy and on their website providing education and information about the permitting process,
where to go for help, how to get involved in the permitting process,’'® an 800 number for
individuals and groups to contact the TCEQ for assistance regarding permits and other
environmental equity issues,’”’ and providing other web-based and hard-copy materials and
asgistance, as well as individual assistance.!™®

As noted above, there are three distinet organizations within TCEQ) dedicated to the
public participation process: The Office of Public Assistance (helps individuals and groups to
obtain information about how the permit process works and how they can participate); the Public
Interest Counsel (intended to represent the interests of the general public, and is available to
answer questions about environmental 1ssues and public participation in contested evidentiary
hearings (a formal irial-type process which may follow a public meeting), as well as to encourage
citizen involvement in public hearings); and the Environmental Equity program (described

3 Compare with Government Checklist No. 22 (provide information on government’s role pertaining
environmental and economic needs); No. 30 (linking environmeantal issues 1o local economic issues).

HY public Participation in Permitting, TNRCC Pub. No. GI-233 (Feb. 1998), at 19, compare with
Government Checklist No. B {assistin resolving problems); No. 17 (concrete action to address community concerns);
No. 25 (hold meetings to develop partnerships)

H3 Compuare with Government Checklist No. B {assist in resolving problems); Mo, 12 {establishment of
community advisory beards).

8 Written materials are available directly from the TCFEQ, most free of chargs; many are also available
om-line at hitp/fwww inree state bous/cei-binfexec/publications pl. Additional assistance is also available on-line.
See, e.g., htp/wwwnree state s us/hemepgs/publicpart himl and
hitp://163,234.20 106/AC haviresources/participation htm} (“Public Participation™,

Bttprfwww tnree state dx . us/comm/opa/index btml (*“Public Assistance on Permitting Fssues™), and
hitp:/7163.234.20.106/AC naviresowrees/participation_permitting him! (*Participation in Penmitting™).

BT 1.806-687-4040.

HE These include TCEQ’s Office of Public Assistance, the Office of Public Interest Counsel, and the
Environmental Equity Program, each of which provides a variety of materials, servives and assistance,

J31-
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above)'"

All three have among their responstbilities and duties the provision of some degree of
education and assistance to members of the public. Speaifically in the context of public
meetings, OPA is responsible for meeting logistics, and during meetings provides an explanation
and overview of the permit and process, and also explains the "next steps” in the process
following the public meeting. It also is required to respond in writing to public comments
received at public meetings,”™ The Public Interest Counsel is a party to all TCEQ proceedings,
and iz directed to specifically “focus its efforts on providing greater assistance (o citizens who are
challenging actions of the agency.™™ In addition, OPIC's role is to ensure “that all relevant
evidenve on environmental, public, or consumer-related 1ssues 13 developed and made part of the
record for the commission’s consideration.”™ The Environmental Equity program (as noted
above) 1s available 1o work with local communities to encourage participation in public meetings,
to and help prepare for their participation.

However, factors nulitating against the objective to afford the community an equal and
meaningful opportunity to influence decisionmaking include: (1) public mectings are not
routinely held or required for every permit; they must be requested (although TCEQ personnel
are available to assist'™), although the Commission may on its own decide to hold a public
meeting on a permit; (23 To be part of the formal record, public comments must be formally
submitted (1.¢., those raised duning the “informal discussion” pertod of a public mecting are not
considered),"™ although TCEQ personnel are available to assist with this, as well'™; (3) At least

¥ Note that the Environmental Equity program is formally & part of the Office of Public Assistance,
TNROC Public Participation Response (response 1o Question 1a)

30 TEx, A, CODE § 55.25(a) - (b); Aug. 24 TNRCC Interview,

2 TNROC Resolmtion on Public Participation (Apr. 22, 1998} See generally Trx. Warsn Copr £4
5271« 5,275 (authority and dutiss of Public Interest Counsel). On s website, OPIC further states that its role ig to
“encourage{] public participation in the commission’s decision-muking process and [to] bring[] public interest
concerns o the aftention of the commission on behalf of citizens affected by & particular applivation.” See
htipfiwevon toreo state to usfeompypic/index iml,

a4
* Aug. 24 TNRCC Interview.
30 TeX A COpE § 55157 (Publie Comment Perivd; Yeconunents must by filed wdth the olidef

clerk™y; see generally 30 Tex. Apnm. Cobe 3523 (Pablic Comnent Processing; TNRUC Public Participation
Response {response to Question 1ok Aug 24 THROU Interview.

25 Aug, 24 TNRUL Interview. New guidance on this and other aspects of public participation, amd
assistance provided by TCE{Q to members of the public, is being drafted. See “Public Participation in Environmental
Permitting Under House Bill 801, at 10 {draft June 3, 2002} {listing TCEQ organizations and services, and types of
assistance provided})

~33.
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for “Federal Operating Permits” under the Clean Air Act), “only comments pertaining to whether
the permit provides for compliance with the federal operating permit regulation” will result in
changes to a permit;**® and {4) TCEQ will apparently only consider matters that are within its
junsdiction (e.g,, traffic concems are referred to DOT, but not otherwise considered by
TCEQ).'” Similarly, cumulative impacts analysis is limited — cross-media impacts are not
generally considered, as the only media considered are those that are covered by the permit,
TCEQ asserts that it has no authority to go beyond review of the individual permit before it.**®

With respect to formal challenges to proposed permits (an administrative trial-type
“contested evidentiary hearing” before an administrative law judge), access to the process by
members of the public/communities is more himited. While any member of the public can submit
comments, object to, comment on, elc., proposed permits in public meetings, only persons with a
“personal justiciable interest” may legally challenge a permit.'™ In a contested trial-type hearing
before an ALJ, the “personal justiciable interest” standard functions as a type of standing
requirement serving to limit the number of parties to those who have a personal interest in or
would be affected by the permit.

The standard has three components, First, it must be personal: the challenged permit
must have a direct, personal impact, affecting an interest not shared with the public in general.
Second, it must be justiciable: it must be within the regulatory authority and jurisdiction of the
TCEQ. Third, there must be a concrete inferest: the impact of the proposed activity under
consideration would impair or deny a right to the “advantages accruing from [one’s] property or .
.. individual use of an adjacent natural resource.”™*

While somewhat limiting, the standard nevertheless appears reasonably broad and on its
face would (or should) include local communities that would be potentiaily (adversely) affected
by the facility’s operations, in particular the requirement that the interest be personal appears to
encompass those who have a personal stake in the outcome — specifically, those who would, for

8 30 Tex. ADMIN, COPE § 122.340(m).

127 Aug.24 TNRCC Interview; Interview with Jodena Henneke, Troy McCoy, Lavrel Carlisle, Anpe Inan,
and Arpolde Madina of TNRCC (Dec. 4, 2001} thereinatter “Dec, 4 TNRCC interview”]. Seealso U5
Environmental Protection Agency Office of Civil Rights, Investigative Report for Title VI Administrative Complaint
File No. 3R-94-R6 (Garden Valley Citizens Association Complaing), at 7 1,29 (referring concerns regarding affic
safety state department of wansportation); compare with Govermnent Checkiist Mo, 21 {establish interagency
working groups to address environmental justice issues).

128 Aug. 24 aud Dec, 4 TNRCC Interviews,
122 See 5 Tux. WATERCODE § 5.115(a).

B0 public Participation in Permitting, TNRUC Pub. No, GE233, at 10 {(Feb, 1898) (“What is a personal
Jushiciable inferest?™},

-y f
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example, suffer adverse consequences from facility operations — and excludes as a direct party
those who have no direct stake or interest {i.e., would not be personally affected) but who are
seeking o represent more generalized or larger public interests. In Texas® system, the broader
public interest is represented by the Public Interest Counsel, who by law 15 a mandatory party to
the proceeding.”™ The third element, that the sctivity would tmpair or deny a right or advantage
accruing from one’s own property or use of a resource, appears to constrict the zone of protected
interests, but on its face would {or should) encompass use of resources such as air and water.
Persans or communities claiming an adverse impact by exposure to pollutants affecting these
resources they use should gualify as parties under this standard.'™

Even where a person does not have a personal interest and is not quahified as a party,
provisions we still made for such individuals to be heard through the submission of public
comment or statements: as described by TCEQ, while such public statements “are not considered
as evidence, [they] instead assist the judge and parties in determining the pature of the public
concerns 0 that appropriate svidence relating to those concerns may be raised during the
proceeding. ™

This standard for challenging adunnisteative permit actions before an ALY 15 similar to
the federal (constitutional) standing requirement articulated in Baker v. Carr,'** and later applied

s e Water Cong § S.115a) (“An intorest common 1o members of the penwral public doss not

gualify as 1 personal Justicizble iterest,”h 84 § 5271 (Public Interest Counse! “promuotes the public’s fnterest” and
ix “responsive (o citizens” concorns [regarding? environmwental guality™); & § 5.273 (“The {public intorest] counsel
shall represent the public interest and be a party 1o all proceedings before the conunission.”).

% hterview with Jodena Henneke and Bridget Bohao of TRROC {Tren 23, 2007} {hervinafter “Ogt, 23
THROC interview™]. TCEQ has alse explained that this standard Is “less restrictive” than the pra-HUB. 01 standard,
and “has resulted in more hoaring requests being granted by the Compmission” TNROC Public Partcipation
Response ot 5-8. See also HEAT Energy Advanced Tech,, Ine. v, West Dallas Coalition for Envionnental Justice,
962 SH.2d 288 {Tex. App. 1998) {ruding in faver of broad view of associational standing), oited with approval in
Btate Program Reguirements; Approval of Application to Adminisicr the Wational Pollutant Diischarge Elimination
System (MPDES) Program; Texns, 63 Fed. Reg. $1163, 51171 0.5 (Sept. 24, 1998} (“Although 11 was not necessary
for EPA o review the standing requirements of the evidentiary hearing provess, the Ageney notes with approval the
recent Texas Court of Appeals decision in [Heat Energy Advanced Technology! regarding standing i the
evidentiary bearing process under the “affected person’ provisions of 30 TAC seotion 582870

B “participating in the Contested Evidentiary Hearing,” in Public Participation in Permitting, TNRCC
Pub. No. GI-233, at 11 (Feb. 1998). See alse State Program Requiremenis, Approval of Application to Administer
the National Pollutant Discharge Blintnation Systern (NPDES) Program; Texas, 63 Fed Reg. 51153, 51170 (Sept.
24, POURy {("TEPA] believes that snother siguficant safeguard thet provides assuranves that comunents will be
property congidered is thet prive to final votry of the settloment & fudpe Gn a oivil action) or the admindstrative law
afficer or commissionsts must approve a setthment, (See TWC See, 7975 There afficials sermally kave brovd
authority ks toke nivice of any fact or information, including public conments, 1o enywre that any settlement they
recommend or sign iz in the public interest and nof comrary to law oy statute. This is cortainly the case in the federal
courls.”) {emphasis added),

B 360118, 186 (1962,

34—
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in the environmental context in Sterra Club v. Morton' and in cases involving claims of
discrimination in Warth v. Seldin'®® The standard requires that a person have a “personal stake”
i the outcome, that a person suffer a “distinct and palpable” injury from the challenged conduct,
and that there is a causal nexus between the conduct and the injury. EPA has previously
examined this standard and found it consistent with the federal standard **’

Finally with respect to access to contested hearings, while an attorney is recommended by
TCEQ to represent a person or group challenging a permit in a contested hearing, one is not
required.”™® OPA and OPIC are also noted to be available to assist citizens in preparing for a
challenge."® Alternative Dispute Resolution is provided as an alternate means to resolve
challenges or concerns with proposed permits, and is intended as a mechanism to allow other
less-costly means to participate and be heard where there are concerns.'™

C. Regionalize materials to ensure cultural sensitivity and relevance. Materials do not
appear to be specifically “regionalized™ as suggested in the Model Plan, on the basis that in
Texas language is more of an issue of concern for ensuring that citizens are informed of
permitting acticns.™' As noted above, for all permit applications, materials are provided about
the proposed permit at the local library, county courthouse, or other publicly-available location.
These materials include the permit application, other information about the facility and
operations, etc., as well as contact informaticn and guidance on how a public meeting can be
requested (note that in some circumstances, such as permitting new landfills, public meetings are

B3 40508, 727 (1976). See also Lujan v. Defenders of Wildiife, 504 U.S. 555 (1992).
B8 422 U8, 490 (1975).

BT State Program Requircments; Approval of Application to Administer the National Pollutant Discharge
Elimination System (NFDES) Prograry; Texas, 63 Fed. Reg. 51163, 51170-71 {Sept, 24, 1998},

138 “Participating in the Contested Evidentiary Hearing,” in Public Participation in Permitting, TNRCC
Pub. No, {31233, at 16 {Feb, 1998).

3% 0t 23 TNRCC interview,

M gee generally “Alternative Dispute Resolution.” in Public Participation in Permitting, TNRCC Pub. No.
{31-233 (Feb. 1998). A brief overview of the use of aliemative dispute resolution in the permitting context iz
available on TCEQ's website, at hitp://www.nree.state e usicomm/adr/adr. biml, and TCEQ has alse establishied an
“Alternative Dispute Resclution” office that reports directly the Commissioners, and 18 charged with assisting
applicants and thoge challenging permits. See also 30 TEX. ADMIN. CODE §§ 40.1 ef seq. (alternative dispute
resolution procedures).

1 Model Plan at 9; compare with Government Checkiist No. 9 {regionalize materials to ensure “cultural
sensitivity and relevance™; make information readily available and understendable); No. 10 {make iaformation
available in a timely manner). Note that caltural, religious or other events are taken inte agcount with respect to
when meetings are held, See Section V. B.3.8, infra.
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mandatory})."® By law, bi-lingual notices and information regarding permits are made
available.” Other materials are usually provided at the public meeting; and will vary based on
the nature of the permit and facility operations.”™

D. Provide o facilitwor who is sensitive and trained in envivonmental justice issues. The
Environmental Equity program appears to undertake a number of facilitator-like activites (o.g.,
dispute resolution, commumty-industry-TCEQ Haison, ete},  Facihitators are trained in
environmental 1ssues {through the NEJAD), and training m envivonmental justice 1ssues is
mandatory for TCEQ emplovees'™ In particular, one of the Environmental Equity program’s
functions is “to increase [TCEQ] staff awareness sbout environmental equity and justice issues. .
.. {Tlhe program encourages technical staff to consider that the environmental programs they
develop for businesses also affect the communities living around those businesses.”'*
Specifically with respect to public meetings on permits, tramed OPA staff serve as meeting
facilitators, and additionally arrange for Environmental Equity staff to be present at meetings
“when the surrounding community is predominantly minority or low income.™

2. NEJACU Element 2 - Participants

A. Involvement of community groups. The Model Plan suggests that following
communities should be tovolved in environmental justice 1ssues: Community and neighborhood
groups, community service organizations (health, welfare, and others), and religious and spintual
communities; educational institations and academia; environmental and other non-governmental
organizations; government agencies {federal, state, county, local, and tribal industry and

M2 30 Tex, ADuN, CODE § 39,501 fel 1) I the application proposes e new fwility, the agency shalf hoid
3 public mecting in the county In which the facility i to be located 1o receive public comment comcerning the
application.”} {femphasis added); Aug. 24 and Oct. 23 TNROC Interviews.

M Sew, e g, 30 TES ApstiN, CODE § 39.6030dY (P Altermative fangnage newspaper notice™ applicable o aly
permita); id § 122,322 {"Bilingoal Public Netice™ for Federsl Operating Permits), TUEQ provides information on
is websHe in Spanish, ot bttpdfwwe oo state b usfinformacion, sx well as hardcopy materials in Spanish. See,
¢.g.. “El Envenenamiento con Plome,” TNRCC Pub, No. (G169 {Tan. 1999) (pamphiet on lead poisoning).

Compare with Governnent TUhecklist No. 9 (ranslate documents for imited English-speaking population).

M Aug 24 and Out 23 TNRCC Interviews.
M5 Oet. 23 TNRCE Interview; compare with Government Checktist No. 24 (provide staff trained in
culrural, Haguistic and compmity cutreach technigues).

s “Activities,” in Bovironmental Bauity (TCBG website description of Envivonmental Equity program, at
httpeMvewew dnrec state oadsfvommyopalenveau bl see also “Enviromnenta) Bquity,”™ In Public Participation in
Permutting, TNROU Pub, Mo, $3-233, at 19 {Feb, 19498}

THROC Public Participation Response {response 1o Question 2a).

2
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business; medical community.'®

As noted above, the Environmental Equity program has among its express purposes to
identify and work with community groups and organizations, and to assist in their participation in
the permitting and rulemaking process, to work with community, government and industry to
provide opportunities to identify and address concerns, and to intervene or mediate on particular
matters to resolve issues.'”

However, specifically with respect to permitting particular facilities, TCE(Q does not
actively seek out and provide notice to community organizations and other affected groups in
communities near the facility. Instead, it relies on traditional notice mechanisms (newspaper
notices, posted signs) and direct notice to those individuals or groups that have previously
requested to receive TCEQ notices.”™ The approach adopted by TCEQ appears intended to
provide communities and groups with education and assistance to enable them to be
knowledgeable and better participate, while leaving it to the individuals or groups to decide
whether or not to avail themselves of the notice and other mechanisms made available by TCEQ
{e.g., website, direct notice, ete.), '™

B. Identify key stakeholders. The Model Plan also suggests that certain “key
stakeholders” — educational institutions, affected communities, policy and decisionmakers, etc. —
be sought out in order to enhance public participation.'™ As noted above, while the
Environmental Equity program performs a community outreach function, with respect to
permitting TCEQ does not affirmatively identify and solicit and inform particular community

¥ Model Plan, at 9.
199 Goe supra Section V.B.1. TNRCC Public Participation Response (response to Question la}
(“{Environmental Equity] Staff establish a dialogue with commusities primarily through feld visits and individual
and group meetings, which include participation in public meetings to discuss pending permits applications that
affect minority or low income residents.”).

50 Aug. 24 and Oet. 23 TNRCC Interviews; see also 30 Tex. ApsMiN-CODE § 39407, Compare with
Government Checklist No. 2 {ensuring early and meaningfal public participation); No. 4, 3, 6, 7 & 8 (identify and
provide extemal stakeholders opportunity for input; work with commmunities to learn concems; solicit early
involvement; develop relationships with community organizations),

51 Ang. 24 TNRCC Interview. See also TNRUCC, 4 Resolution Concerning Public Participation at the
TNRCC (Apr. 22, 1996} (“The Commission shall strengthen its public assistance and outreach activities to provide
greater responsiveness 10-the public and additional opportunities for public participation; The Commission . . .
directs the Public Interest Counsel jo focus its efforts on providing greater assistance to citizens who are challenging
actions of the agency; ... . The Commission directs staff to review rules and policies . . . $o ensure that the public has
knowledge of and can participate to the fullest extent allowed by law in all matters which affect them.”).

152

Model Plan, at 10,
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groups or “key stakeholders” of specific permitting actions™ {except to the extent that the
individual{s) or group(s} has already requested to be on TCEQ's mailing st of permut
activities™).

3. NEJAC Element 3 - Logisties

A. Location. The Model Plan suggests that accessibility to public meetings be
“maximized” {(i.e,, access to public transportation, provision of child care, and access for persons
with disabilities, ete. should be considered); that the meeting be held in an adequate facility (size
and conditions must be considered); and to make use technologies for more effective
communication (e.g., teleconferences, language/transiation, equipment),'™

TCEQ generally seeks to hold permit meetings as close to the facility as practical; TCEQ
typically relies on school facilities, on the basis that they are generally of a size sufficient to
accommeodate attendees, are upgraded to meet Americans with Disability Act standards, are
Jocated in or near population centers or affected communities and therefore tend to be close to
residents, and provide good access to public transportation. Translators/bilingual staff are
provided.'™ Meetings are recorded to capture all comments made.”” Handouts and equipment to
assist in presentation are available on an as-needed basis,

. Timing. The Model Plan suggests that the time of both the day and vear should be
considered when scheduling public meetings, 5o as to secommodate the nesds of affected
commumiies {{ e, evening and weekend meetings to accommodate working people, scheduling
to avoid conflicts with other community or cultural events, e1e. )™ TCEQ usually schedules
permit meetings in the evenings {although they may be held at other times, on request), vsually
starting at 7 p.m., and usually run for 2 to 3 hours. Meetings are typically nor held on the same
day as local community and cultural events, religious or other holidays. ™ 1f more time is needed

5 Aug. 24 and Oet. 23 TNRCC Interviews. Compare with Governimient Chiscklist No. 4 (dentify key
stakeholders and golicit inputy, No. 6 (solicit stakeholder input carly in process).

20 TR ApMiv. COBE § 39.407 (“Mailing Lists”).

" Model Plan, at 10,
Y5 TNROC Public Participation Response {response to Question 2a); Aug. 24 and et 23 TNRCC
interviews, Comparewith Govermgoent Checklist Mo, 13 {schedule meetings 1 locations and af Sacilities that are
locad, ADA complisn, provide tradslators, ete}

7 30 Tex, Apapi CODE § $5.154(4) (“A tape recording or writton transeript of the public meeting shall

be made available 1o the public.”); Oot 23 TRROC Interview,
U ne g0t Dl n
Model Plan 5t 10,
P PNRCC Public Participation Response {response o Question 2a},
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for a particular meeting, such as to discuss issues or o respond to conuments raised during the
meeting, additional meetings may be scheduled.'

C. How. The Mode] Plan suggests that an atmosphere of “equal participation” be
created at meetings (e.g., avoid “head table” or “panel” approaches), and to begin with a
“planning and education” session. The Plan also suggests that community members and
government representatives should share leadership and presentation assignments '

In preparing for permit meetings, TCEQ staff attempt to avoid using a stage or other
similar setup, opting for a less formal and more intimate setting. The first part of the meeting
consists of a series of presentations. The permit applicant is required to attend, and also
attending will be a TCE(Q} staff attorney, toxicologist, the permit writer, and a Public Interest
Counsel representative. A representative from the Environmental Equity program may also
attend, as may a translator. The meeting is moderated/facilitated by an OPA representative. The
OPA representative will explain the meeting’s purpose and revicw the agenda and the order of
proceedings. The applicant then makes its presentation, which is followed by an explanation by
TCEQ staff concerning their role (i.e., the TCEQ attorney explains the process, what happens
after the public meeting, etc.; the Public Interest Counsel explains their involvement, ete.).
Following this is an “open forum” of discussion and questions from the public.’®

Following the presentation, open forum and discussion portion of the public mesting, the
“Formal Comment” period begius, during which commients, coneerns, etc. may be made by any
member of the public. Comments made must be responded to in writing by TCEQ. Public
comments on permits (as well as other TCEQ actions, such as implementation plans to address
pollutants of concern in geographic areas, streams, ¢t¢,) may also be submitted directly to TCEQ
{i.e., public meetings are not the only forum in which community 1oput 1s allowed or
available).'® As noted above, interested members of the public may also submit comments in
contested evidentiary hearings on permits.

At the close of the meeting, OPA staff “wraps up” by summarizing the meeting and
explaining the next steps in the process (TCE(QY s objective is to explain at each step in the

0 39 TEx. ADMIN. CODE §:55.156(b)2) {(“The executive director may ¢all and conduct public meetings, .
. . in response to public comment.”); TNRCC Public Participation Response {response to (uestion 2a); Aug. 24 and
Oct, 23 TNRCC Interviews. Cempare with Government Checklist No, 13 (schedule meetings at times that de niot
conflict with work schedules; provide sufficient Hime to hear concerns, cte.).

'8! nfodel Plan at 10.

Y2 “public Meetings,” in in Public Participation in Permitting, TNRCC Pub. No. G1-233 (Feb. 1998);
Aug, 24 and O, 23 TNRCC Interviews.

3 Sep, 2, £, 30°TEX. ADMIN, CODE § 55,152 (“Public- Comment Period™}; id. § 535.156 ("Public Comment
Processing”™); Aug. 24 and Oct: 23 TNRUC Interviews.
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process where things are and what comes pext). A formal response to comments is then prepared
and provided to those who have requested i, including those on TCEQ s regular mailing list.
The response to comments includes 2 cover letter, which also includes an explanation of the next
steps in the process and what options are available (such as opportunities for additional
meeting/comment/ete.).'™ TCEQ is also preparing new and additional outreach materials to
explain permit processes detailing regulatory requirements and to encourage public participation,

4. MEIAD Element 4 - Mechanics

4. Agenda Setting and Use. The Model Plan suggests that the agenda set out clear goals
for the meeting, and that a timeline should be provided that describes how the meeting fits into
the overall agenda of the issues at hand. It also suggests the incorporation of “cross-cultural
exchanges” in the presentation of information and in the meeting agenda, and that a professional
facilitator be provided who is sensitive to, and trained in, environmental justice issues. The
Maodel Plan also suggests that while the agenda should be referred to, meeting vrganizers should
not be bound by it (i.e., deviate where necessary or appropriate}.

TCEQ procedures provide for agendas to be set out in advance of public mestings, amd
together with the meeting moderator or facilitator agendas are intended {o convey the order,
topics and goals of the meeting. Environmental justice training is provided to TCEQ
employees,'® and an express function of the Environmental Equity program is “to increase
[TCEQ] staff awareness about envirommental equity and justice issues. In particular, the program
encourages technical staff to consider that the environmental programs they develop for
businesses also affect the communities hiving around those businesses.” Deviations are allowed
to be made, as needed Y

B. Followup. The Model Plan recommends that meeting follow-up include the
development of an action plan and the identification of a contact person who will expedite any
work products from the meeting. Minutes should be distnibuted to attendees, as well as a list of
action itemns or next steps,

TCEQ procedures for public meetings on permits provide for followup consistent with
the Model Plan's suggestions. Specifically, at the conclusion of the meeting, the TCEQ
muderator “wraps up” by summarizing the meeting and describing the next steps in the process.
Minutes of the meeting and other related materials are to be provided to those at the meeting who

9 Aug. 24 und Oct, 23 TNRCC Interviews. Compare with Government Checklist No. 17 (follow up on
commnunity mectings 1o addeess concerns raised

S TNRCU Public Partivipation Response {responge I Question Jak Ot 23 THNRUC Interview.
P Aug. 24 TNRCC Interview,
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sign up, and are otherwise available through TCEQ.®
{. Field Experience

Interviews of a varicty of persons who bave attended public permitting meetings held by
TCEQ tended to indicate that, while a structure is in place that would support a robust permitting
and public participation process, delivery of the process in the field appears to be somewhat
uneven or limited.”™ For example, TCEQ records and materials affirmatively document
numerous mstances in which the Environmental Equity Program has worked with communities
and groups to address concerns presented by the location and operation of facilities in their
area.'” Contrasting this, however, is the experience of several community groups andior
individuals actively involved in ongoing permitting actions who, when asked, were unaware of
the Environmental Equity program’s existence,”” Similarly, while TCEQ provides extensive
information and resources on its website, some users found 1t difficult to find information on
permitting activities in their area, While TCEQ provides an 800" number for in-person
assistance, this too was viewed a8 not always a helpful or reliable resource. '’

Similarly, TCEQ mechanisms for providing notice of permit actions {£.g., newspaper
notice, posting, ete.} do not appear to be reaching their intended andience, as those mechanisms
were not relied on by those interviewed Tor this investigation. While some citizens were on
TCEQ s mailing list, it was percerved as uninformative regarding the nature of the action, issues
of concern, etc., and as a result was not often relied on. In the same vein, pubhcation of
proposed actions in local newspapers was also noted as not containing enough substantive
information sufficient to put people on notice of the proposed activity.'” Instead, most indicated

n?

See, e, M TER ADM,. Conr § 551538 (diiribution of comments); THNROC Pubdic Participation
Hesponse (rosponse to Question 20 Aug. 24 and Oot, 23 THROC Interviews,

"% The discussion in this section of the experiences of those persons interviewed as part of this
investigation {(which tnghuded several of those who filed Title VI complatots, as well as represemtatives of other
cormundty groups that bave not filed complaints) should be understeod as aneedotal evidence of acmal TCEQ
practice. These nferviews were condusted in order fo better inform the investigation by invluding illustrative
gxamples of the delivery of TCE(Y s program in the feld in some of the areas (Houston, Besumont) where
permitting and public participation concerns have been rabsed. The information provided Hom these interviews
supplemented information provided by TCEQ, and was further supplemented by Interviows of BPA stafl wath direct
snperiencs separding TCEQ-conducted public meetings and vutreach offorts on permitting matters,

2 See, eg, TRNRCC, Texas Portners for Environmental Justive, NAT. QUTLOOR, Winter 1998, at 1-2,
9 nterview with representatives of Mathers for Cloan Adr - Houston and Clean Air Clear Lake, Houston
Texas (Mar. 12, 2002) [hersinafior “Houston Citizen Interview”}; Interview with representatives of Charlton-Pollard
Neighborhood Association (Maz, 13, 2002} [hercinafter “Beawmont Citizen Interview™}.

7

3

/]
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that they leamed of proposed permitting actions through formal or informal networks of friends,
neighbors or organizations'” {or in one case, directly from the facility itself™),

With respect 1o the conduct of public meetings on permits, while TCEQ’s general
practice is to “moderate” and explain the proceedings, work from an agenda, ete. (as discussed in
Section V.B, above}, groups and individuals interviewed for this investigation who had attended
permit meelings were unaware that a formal agenda was provided, and further reported that there
was not always an explanation of the plan or purpose of the meeting, of roles and responsihilities
of those at the meeting (Lo, TCEQ staff, Public Interest Counsel, permit applicant, ete}, of the
overall process, or where to go for assistance and additional information.'”

In addition, TCEQ’s requirement that the permit applicant attend the meeting to “defend”
their application, and (sometimes) coupled with the lack of awareness of an agenda and clear
explanation of the roles and responsibilities of TCEQ staff and the permut applicant, seems to
have resulted in confusion by some attendess: some were unaware that there was any TCEQ
representative af the permit meeting at all, or they believed that the mesting was being run by the
permit applicant or that the applicant was speaking for TCEQ.'™ In other instances the presence
and role of the Public Interest Counsel was unknown.'” Some confusion was alse voiced
concerning how formal and informal comments were handled during meetings {principally due
to a lack of g clear — or any ~ explanation of the process), and others expressed concern about the
value of formally commenting (due to the perception that the permitiing was a “done deal”
because the permit applicant was speaking for TCEQ).M®

Meeting followup was also uneven — some reported that the “next steps™ in the permitting
process were explained at a meeting’s conclusion, but not always.'™ There was also confusion or
misinformation within community groups regarding the rules on who is able 1o formally
comment or contest 4 propased permit action {some believed the standard 1o be that one had to

3
U et €560 N i ; i v g o
Beaumopt Citizen Interview.  In thig case, the facility was represented on s commnunity group that had
been estoblished 1o sk dircctly with facilities in the arce end 1o inorease Towes of commugication, smong other
objectives. Notice smd discussion of 2 proposed peowitting sotivity was brought to the conwnunity group in advance
of formal public notice; ropresentatives of the community group ol this was a more offective and informutive
muanner for them to understund and raise guestions or concerns, and for the facility to discuss, respond to and gother
the cosnrmunity™s fnput into the proposed activity,
" Beauront Citizen Intereiew; Houston Cltizen Interview.

78 Houston Citizen Interview,

177 g . : oo .
¢ Beammont Uitizen Interview: Houston Citizen Interview,
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border the facility property line, or live within a one-mile radius of the facility).”™ None of the
community or local representatives interviewed had sought assistance from, or were aware of the
assistance services of the Environmental Equity Program or the Public Interest Counsel.'®

Interviews of EPA Region VI management and staff indicated that TCEQ's permitting
and public participation program has improved over the years, and the last several years in
particular has seen some notable enhancements m legal avthority to address several long-standing
issues of concern (nuting H.B. 2812 o particular). Also noted was ongoing work with TCE( on
various aspects of the program, including offorts to identify and address concerns from multiple
sources or cumulative impacts.’™ With respect to the conduct of public meetings and hearings,
observations of Region VI staff tend to be consistent with the descriptions summarized above
{e.g., TCEQ staff opened meeting with an overview and mtroductions, and served as a facilitator
throughout, but the purpose of permit under consideration and of public participation process
overall was not well explained at the outset, but was later explained more clearly after confusion
was expressed by those in attendance),'™

Response to citizen complaints about facility operations was likewise uneven. Response
to odor complaints, for example, was reasonably prompt (usually within 1 to 2 hours),”™ but the
ador or other event complained of often dissipated within that time.™ i some cases, the
incidences of events precipitating complaints lessened over time,' while in others the problems

BB g e .
¥ Heuston Cltizen Intenview.

¥ Besumont Citizen Interview; Houston Citizen Ierview,

¥ One of the current joint projects is the "Houston/Galveston Citizen Adr Monitoring Project
{HGUAMPY,” which is @ coalition of private citizens in the Houston/Galveston area, EPA Repion 6, TCEQ, the
Harriz County Pollution Control Division, and the City of Houston, EPA, TCEQ, and Harris County officials have
trained citizens to operate air sampling devices, and to collect, store and submit ambiem air samples throughout the
Houstor and Galveston ares. The project is intended o accomplish 2 variety of objectives, inclnding identifying
dilferenves socurring botween alr samples taken by different miethods, to provide oitizens with 2 general indication of
the air guality &l or sear thelr homes, and toprovide the various agedoies responsible for air pollntion protection i
the ares with sampling dats so that they can determing the need for strengihening air poflation protection programs
and straegies i the Houwston area. See generally itp/iwww epasov/oanthl it/ Slabdeeammihgoamp bim,

183

13, 2002).

Notes of David Garcia, EPA Region VI {(Bastman Chemical Co. Public Meeting, Longview TX, July

P meaumont Citizen Intervicw; Houston Citizen Interview,
L s _— .

T Houston Citizen Tuterview.

185

Heaumont Uitteen Interview,
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continued apparently unabated.”™ While TCEQ procedures require notification of a complainant
(if not anonymous) of the results of an investigation or action in response to a complaing,™
citizens making complaints who were interviewed during this investigation were unaware of any
followup activity by TCEQ.™

VI, FINDINGS OF FACT
A. Permitting and Public Participation Generally

Both the authorities and the structure of TCEQ s permitting and public participation
program have changed and evalved in the years since the earliest complaint that is part of this
investigation was filed. Whether borne of a general desire or recognition that processes and
programs must continuously improve to meet the needs of the various communities served by
TCEQ, or in response to specifically-identified shortcomings or areas in need of sttention, large
parts of the program have been modified and, at least in structure and intent, has adopted or now
exhibits many of the elements of the Mode! Plan. However, the experience of those interviewed,
while limited {f.e., not a statistically significant sample) has tended to indicate that the delivery of
the program in the field is uneven, and that certain elements are not having their intended effect.
For example, the extensive information provided through the internet may not be having the
desired effect of educating the public and increasing the availability of information because the
website is perceived as “user unfriendly,” and notice mechanisms do not appear to be
consistently providing meaningful notice to potentially affected citizens of proposed actions,

7 Fouston Citizen Interview, Those interviewed in the Houston area for this Investigation both

docrmented and expressed a deey snd long-stending concern about the offects of operations at of severs! faciliies
near their bomes, partiosdarty the American Aoyl faoility near Seabrook Texas, smong several others in and around
the Houston aven. OF partivular note was the frusteation expressed with the response {or lack of respense) fo citizen
complains sbout facility operations — noxious odors, plant fives end explosions, consérng sbout pXeessive srbssions
Hmiting outdoor activity and creating respiratory distress, smong others. Despite their ¢fforts in making numerouos
complaints 1o TCEQ over & long period of time, the conditions complained of were reported o have continued with
little or no change. The experience of these residents bears a striking stmdlarity to that oxperienced by reshdents in
aned around Winonas Texas in the carly 1o mid- 19985, that was the subject of 4 prior Title VY investigation. See UB.
Environmental Protection Agency, Offics of Clvil Bighte, Investipative Report for Title VI Admdnistrative
Complaint File Mo, SR-84-Ba (Dee. 9,2002). Although there was not e violation of Title VT i that matier, the
wvestigation did result in a “Letter of Concerns™ from EPA recommending that TUED conduct an evaluation of iis
current performance in responding 1o problem odovs from facilities, in order t detenmine whether any cotrective
INEASIIIDS S0 NECESsary o ensure a promplresponss to oitizen complaints, Letter from Karen D, Bigginbotham,
Acting Director, BEPA Office of Oivil Rights, o Roubert 1. Huston, TNROC Chairman (Dec, €, 2000
{recommendation 1}

% Memorandum from Debra Barber, Assistam Division Director, Administrative Support Section, Field
Operstions Diviston, TNRCC, 1o Regional Directors gnd Regional Section Managers, TNRUC, Complaint Handling
Procedures (Jun, 15, 1999, at 3 (Al complainantys will be notified of the resulis of the investigation. This
notification must be documented.™).

% Beawmont Citizen Interview; Houston Citizen Inferview,
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even among interested and motivated members of the public.® Past inconsistencies in the
conduct of public meetings by TCEQ staff also appear to be a contributing factor to some level of
public confusion or misunderstanding about the process, their ability to participate, limitations on
participation, ete. A lack of awareness of the availability of TCEQ assistance also appears to be

a contributing factor.'

While some degree of variation or inconsistency is to be expected in a broad-based
program, the evidence gathered in this investigation strongly suggests that while TCEQ has in
place a structure and approach that should be expected to provide for a robust public
participation process, there are some difficulties in delivery and implementation, and its goal of
increasing participation and awareness is not being met on a consistent basis.'”

In contrast to implementation issues, TCEQ’s structural approach to conducting public
meetings may also be contributing to difficulties in the public participation process. Specifically,
while the tripartite approach adepted by TCEQ for public meetings on permits {in which TCEQ
serves as a “neutral,” the permit applicant serves as their own advocate for the permit, and the
Public Interest Counsel serves as the advocate for the general public) would appear to be a design
likely to provide for the routine inclusion of a representative range of interests at meetings and
ensure that TCEQ would operate as a neutral decisionmaker, in practice it may be contributing to
confusion by members of the public and having the unintended effect of hampering effective
public participation. As noted above, members of the public attending permit meetings were
sometimes unaware of any TCEQ presence, or of the Public Interest Counsel, or limited their
own participation because of the perception that the permit applicant, in its advocacy role, was in
effect in charge of the meeting and that the outcome would be unaffected by any public input.
Wihale it is not possible, based on the limited sample in this Investigation, to definitively
conclude that the structural approach to public meetings has this unintended consequence on a
broader basis, the experience of those interviewed strongly suggests that there may be a structural
(as opposed to an implementation} barrier to a more robust public participation process.

90 . .
9% Houston Citizen Interview.

' Reaumont Citizen Interview; Houston Citizen Interview.

2 At least one comumunity representative indicated that TCEQ s appatrent difficulties in this area were
attributable to 3 lack of resources — that available staff was stretehed too thinly and that this inbibited TCEQ s ability
to respond 1o community concerns more quickly or effectively. Beaumont Citizen Interview. The experience of the
citizen representatives interviewed in Houston was particularly st odds with the stated goals and intent of TCEQ's
public cutreach and assistance program; these members of the public eited numerous incidents where they felt that
the Commission was unresponsive, it not deliberatively indifferent, to community concerns about facility operations,
and that TCEQ resources were spent helping facilities obtain permits, while little to no assistance was provided to
members of the public. See, e.g., Letter from Tamarg Maschino, et al., Clean Air Clear Lake to Governor George
Bush (Feb: 28, 2000). Ata minimum, the experience of these citizens iltustrates the vneven delivery of TCEQ's
public assistance and participation, even among inferested and active cornmunily participants, and even though the
stracture and design of TCEQ s program appears to be well-suited for an effective program.
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On the other hand, it is also clear that the existence of a separate office specifically
devoted to public partivipation and assistance (including education and outreach), and which
reports directly to the Commissioners, provides both a management focus and a programmatic
smphasis on these critical issues.

B. Commitments by TCEQ

By agreement signed by TCEQ on May 30, 2003, the Commission has committed to
undertake several speciiic actions that bear on or relate to 2 number of the 1ssues raised in the
varicus complaints that are the subject of this investigation. Specifically, TCEQ has committed
in writing to the following:

Cumulative Impacts: TCEQ has agreed to enter into a Memorandum of Agreement with
the U.S. EPA, Region V1, to collaborate and jointly share information relating to the further study
and consideration of cumulative impacts in TCEQ s program, including (but net hmited to)
permitting activities, rales, and policies of both agencies. TCEQ and EPA bave also agreed to
coordinate on rescarch and data collecting sctivities relatiog to the study of cumulative risks.

The subject of cumulative risk evaluation and assessment 1s new, and this provision 15 intended
to help ensure that EPA Region VI and TCEQ, as co-regulators, work jointly to support TCEQ's
implementation of its new authority to address comulative risks.

Public Participaiion and Permitting: This investigation has found that TCEQ has
established a broad-based program and framework for encouraging public participation in
permitting, for enhancing public awareness through outreach and education, and for responding
o community concerns. However, this investigation has also identified an uneven and
inconsistent delivery and effectiveness of these services, which may tend to frustrate the goals of
the program (and, potentislly, compliance with Title V1 of the Chvil Rights Act). To identify rost
cause(s) and inpediments, and to identify opportunities for farther improvements and
enhancements to the program, TCEQ has committed to comprehensively assess its permitting
and public participation program, to include {(but not limited to):

s an assessment of the effectiveness of TCEQ s outreach and public education activities
{including the effectiveness of methods of notifying the public of permitting activities,
and of the citizen and community assistance resources provided by or through TCEQ}

. an assessment of how TCEQ informe the public of the use of, and potential impacts from
TCEQ permitted or authorized activities, inchuding permits-by-nile;

» an assessment of TCEQ's response to concerns raised by communities during facility
permitting; and

. the identification and implementation of revisions to address issues or aspects of TCEQs
program for which a change or modification is appropriate,

Y 7
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Permit-By-Rule Review: TCEQ has commmtted to reviewing priority permit-by-rule
requirements {i.e., those that require registration) to ensure that the levels established for these
emissions are protective, and to make any necessary revisions and modifications to these permits-
by-rules to ensure their continued protectiveness.

Evidence of Vivlations Reported by the Public: TCEQ has committed to creating an
internal review process to evaluate the effectiveness and usability of it guidance and materials for
members of the public to report potential violations by facilities, and for submission of evidence
of violations and sampling data for use by TCEQ in enforcement actions, or as otherwise
appropriate,

The assessment of TCEQ s permitting and public participation program identifies several
spectfic topics or areas to be covered in the evaluation. As noted above, the purpose of this
evaluation is to enable TCEQ, at the conclusion of the three-year period during which the
evaluation is to be conducted, to have a sense of both what 1s working well in its program, and
what is not working well. It is hoped that the evaluation will identify any problem areas or gaps
in the program, and identify the causes or barriers to the effective delivery of the program in the
field. For this reason, the evaluation is also required to include recommendations for specific
changes or modifications that the evaluation identifies as needed or desirable. Because the
evaluation is intended to provide a roadmap or blueprint for future enhancements to the program,
the Agreement specifies only broad outlines for the self-evaluation and, other than the specific
topic areas neted above, does not otherwise limit TCEQ's inclusion of other topic areas or issues
as part of the assessment, Similarly, since the assessment 13 intended to result in a useful product
on which TCEQ can base future program design and/or implementation decisions, the Agreement
does not specify any particular set of design or analysis protocels, inventory of ¢lements, or other
design criteria. These are left to TCEQ’s discretion, in order to ensure that the assessment’s
design and coverage results in recoramendations that are functionally well-suited for integration
inte TCEQ's program. TCEQ is required under the agreement to report to EPA the results of its
assessment and any identified revisions or changes to the program,

The intent of the protectiveness review for priority permits-by-rule (specifically, those
that require registration}, which TCEQ must initiate within one year, is similar. EPA notes that
TCE(Q has experience in reviewing and evaluating permit-by-rule levels,"” and the expectation is
that TCEQ would draw on this experience when implementing the evalvation required by the
Agreement, as well as undertaking any necessary revisions or medifications indicated by the
evaluation. For this reason, and in the same manner as the permitting and public participation
evaluation, the Agreement does not specify any particular evaluation procedure or criteria; TCEQ

93 A preliminary evaluation was conducted in 1997, and as a result of this and additional evaluations, the
requirements for some permits-by-rule were identified a5 requiring some modifications. TCEQ has also solicited
public input for the review process. See generally “Fvaluation of Permits By Rule,” at
hittp:/iwww tnrec.state. by us/permitting/airperm/nsy_permits/seprot/index. html.
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mut also report the results of this evaluation to EPA. Simularly, the establishiment of a process
(within & months of the date of the Agreement) for evaluating the usability and effectiveness of
TCEQ guidance provided to the public for reporting and submitting evidence of violations
likewise does not specify particular design criteria. The purpose of these provisions is to ensure
that these review processes are put in place as part of the program, in order to provide TCEQ
with a process for ongoing feedback and information in order to deterinine whether these
elements of the program are working well, or would benefit from improvements and revisions.

As noted above, TCEQ is required to report to EPA the resulls of the evaluations and any
recommendations, within 30 days of their completion. In the event that EPA’s review.of a
submission required to be submitted by TCEQ indicates that it does not meet the requirements of
the agreement (or EPA otherwise determines potential noncompliance by TCEQ with a term or
requirement of the agreement), the agreement provides that EPA will notify TCEQ in writing
within 3 months of EPA’s receipt of the submission {an extension may be provided for if
necessary), and both parties will seek to informally resolve the disputed matter, Because an
underlying purpose of the agreement is to support TCEQ's efforts to continnously improve its
program overall (and thereby diminish potential noncompliance with 40 C.F.R. Part 7 in the
future), it is intended that this procedure will provide for the prompt and timely identification of
any converns with actions taken (or omitted) by TCEQ, and for EPA and TCEQ to work to
amicably resolve those concerns in a non-adversarial manner.

A copy of the agreement, which is a public document, is attached to this Investigation
Report.

. Specific Complaints

1. Ex.8/Ex.7(c)-Privacy -~ Cumulative Impacts

Thei= icomplaint concerned the failure of TCEQ s predecessor agencies to take
mnto account during the permitting process the additional risks and pollutant burdens on the
nearby community that the proposed AE] incinerator would present. At the time of the
permitting (1993), TCEQ’s air permitting program considered the imipacts of the individual
facility on the surrounding area, but did not expressly require or allow consideration of the effect
of facility-specific emissions in conjunction with those from other facilities in determining
appropriate emissions limits or controls.”™  As discussed in Section V.A, above, Section 1,12 of
H.B. 2912 (signed by the Governor on June 15, 2001 and effective September 1, 2001) provided
new authority and expressly directed TCEQ to develop a program to address concerns of
“cumulative impacts” from multiple sources of pollutants, and to focus particular attention and
resources in areas with large numbers of facilities and a concomitant pollutant burden.
Specifically, this new authority provides in full:
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SECTION 5,130, CONSIDERATION OF CUMULATIVE RISKS.

The commission shall:

{1} develop and smplement policies, by specific environmental media, to protect
the public from cumulative risks in areas of concentrated operations; and

{2} give priority to monitoring and enforcement in areas in which regulated
facilities are concentrated, '™

This new authority has not yet been fully implemented, and TCEQ is required to develop an
unplementation plan {to address and identify definitional considerations, data needs and analyses,
and other necessary program components) for this new authority,™

In addition, as discussed in the previous subsection, TCEQ has also committed to work
with EPA as the Commission incorporates the consideration of comulative risks into iis
program.’”” With respect to the AEI permit, even though the facility was permitted in 1993, it
has never been built; consequently, there have been no actual emissions or exposures from the
facility {and, therelore, there have been no actual health mpacts on nearby residents). The
facility’s permit was issued in May 1993, and under Texas law will expire in May 2003; a
renewal apphication must be ssusd at least 90 days prior to expiration, or by March 2003, To
date, no permit renewsl application has been submitted ™

2. Garden Valley Neighborhood Association — Cumulative Impacts

Similar to the scsrma-eae | 2O IR, the Garden Valley complaint concerned the failure of
TCEQ to take into actomramipg the permitting process the additional risks and pollutant
burdens on the nearby community that the propuosed Sakrete facility would present, n
conjunction with enuissions from other facilities. Only facility-specific emissions were faken into
account during permitting, and TCEQs response to the complaint likewise did not address the
concern about cumulative impacts.”” As noted above, while TCE(Q did not have the express
authority to take curnulative mpacts inte account during the time that the facility was permitted

95 HB. 2912, § 1,12 (signed June 15, 2001, effective September 1, 2001}, adding new 30 TEX. WATER
Cope 8 51340

¥ INRCC Public Participation Response at 23

97 Bt at 24, Seealso Agreement between the Texas Conunission on Eovirenmentad Quality and the
United States Envivonmental Protection Agency, § 8(A) (attached 10 this Investigation Reporty [hereinafter cited as
“TCEQ-ERA Title VI Agreement™].

B The facility’s persit, No, H50299 (registration number 38720, BPA 1D No. TXDYS2562787), was
issued May 26, 1993, and will expire in Moy 2003, Under 30 Tz, Avemw Cong § TIE315(0), the renewal
applicetion must be imued at least 94 days privy to caplation, or by March 2003,

Y See Section HLE, supra.
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{1994}, in 2001 TCEQ was provided with new authority to take cumulative tmpacts into account,

An EPA assessment of the potential cumulative impacts from the Sakrete facility,
completed as part of a related investigation, indicated that emissions were sufficiently low —
largely at or below de minimis levels — such that there was no evidence of adverse impact to
nearby residents,*

3 MOSES — Use of Evidence of Violations Provided by the Public

One of the allegations made by MOSES in its complaint regarding TCEQ’s enforcement
practices at the former American Envirotech (Gibraltar) facility in Winona, Texas, was the
Commission's failure to include or rely on evidence of violations provided by residents living
nearby the facility in any of the enforcement actions that were brought against the facility by
TCEQ. TCEQ s practice at the facility was, in response to complamts and information provided
by citizens, to send mspectors to the facility to gather their own evidence, and on occasion to
conduct formal inspections, record reviews, etc. of the facility’s operations, but TCEQ did not
cite or otherwise use any evidence of violations that had been supplied by local citizens in any of
the various enforcement actions it took during the 1980s and 1990s.*™

In 2001, the Texas Jegislature anthorized a modification of this practice by expressly
enabling TCEQ to use evidence and information provided by members of the public in an
enforcement action. Section 1.24 of H.B. 2912 added a new section to the Texas Water Code,
which provides in full:

SEC. T.0025, BUTIATION OF ENFORCEMENT ACTION USING INFORMATION
PROVIDEDR BY PRIVATE INDIVIDUAL.

{a) The commission may initiate an enforcement action on a matter under
its jurisdiction under this code or the Health and Safety Code based on
information it receives from a private individual if that information, in the

18, EPA Office of Civil Rights, Investigative Report for Title VI-Complaint File No. 3R-94-R6 (Dec.
B, 2002).

2 118, Eovironmental Protection Agency, Office of Civil Rights, Investigative Report for Title VI
Administrative Complaint File No. SR-94-R6 (Dec. 9, 2002). It should be noted that MOSES had alse complained
that it had not been allowed any “meaningful participation” in enforcement against the Gibraltar facility, specifically
pointing 1o the State’s opposition to MOSES’s intervention in the State-initiated enforcement action, although
MOGSES’s intervention was granted by the court. Since that time, and with respect to this specific issue when raised
in connection with the approval of the Texas NPDES program, EPA concluded that “Texas has elected, in
accordance with 40 CFR 123.27, 1o provide for public participation in enforcement actions by providing assurances
that it will {inter alia] not oppose permissive intervention. . . . TNRCC has procedures and/or enacted regulations to
implement all of these requirements. {See 30 TAC 80.105, 109, and 254; see also Texas Water Code Ann. Sec.
5.177 for complaint process).” State Program Reguirements; Approval of Application to Administer the National
Pollutant Discharge Blimination System (NPDES) Program; Texas, 63 Fed. Reg. 51163, 51169 (Sept. 24, 1998)
{emphasis added).
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comnussion’s judgment, is of sufficient value and credibility to warrant the
initiation of an enforcement action.

{b} The executive director or the executive director’s designated
representative may evaluate the value and credibility of information received from
a private individual and the merits of any proposed enforcement action based on
that information,

{3 The compmssion by rule may adopt eriteria for the executive divector
to use in evaluating the value and credibility of information received froma
private individual and for use of that information in an enforcement action.

{«) A private individual who submits information on which the
comumission relies for all or part of an enforcement case may be called to testify in
the enforcement proceedings and is subject to all sanctions under Iaw for
knowingly falsifying evidence. If the commission relies on the information
submitted by a private individual to prove an enforcement case, any physical or
sampling data must have been collected or gathered in accordance with
commission protocols. ™

This new authority suables TCEG to use citizen-generated evidencs in its enforcement
actions, and puts 1t on a par with evidence the Commission would gather or generate on its own
{inchuding adherence 1o chain of custody procedures and other requirements applicable to any
evidence to be used to support an enforcement sction}. Consistent with principles of
prosecutorial discretion, this new law does not requdre use of citizen-generated evidence {in the
same manner that evidence gathered by TCEQ ultimately may not be used in an enforcement
gctiony; however, TCEQ gudelines provide that the person providing the evidence or
information would be notified of the Commission’s decision,™

Also as discussed in Section V.D.S, above, Section 1.24 of HLB. 2912 provided new
authority for TCEQ that expressly authorized the Commission to “initiate an enforcement action
on & matter under its jurisdiction under this code or the Health and Safety Code based on
information it receives from a private individual,” provided it meets standards of credibility and
admissibility to support its introduction into court as evidence.™ This new authority allows
TCEQ to change its practice of relving solely on evidence it gathers through its own Inspections,
data collection efforts, ete. TCEQ has issued implementing regulations for this new authority,*”

B wm.o2eiz, § 1.24 {signed June 15, 2001, effective Septomber 1, 30010, sdding new 30 TEX, WATER
Cong § TO028; see 30T.AL. § 704 (implementing regulations).

= pe You Want to Report s Environmente! Problem? De Yeou Have Information or Bvidenee? (G278,
e, Do, 20003, a1 2 How will § know what you decided ),

4 Ty, WaTER CODE § 7.0025.
208

30 TEX, AN, COBE § 70.4 (effective Tiec. 11, 2001).
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and has also issued goidelines (in bardcopy form in both English and Spanish,™ and on the
Internet™} for citizens to inform them of their ability to repont violations and submit supporting
gvidence. There are sdditional gouidelines and information on the protocels for collecting and

presenting evidence, to help ensure ifs usability in support of an enforcement action™

An EPA assessment of impacts from the operation of the Gibraltar facility, completed as
part of a related investization, indicated that there was po violation of Title VI by TCEQ in this
matter.”  However, as part of the “broad based” investigation, EPA identified generalized
concerns about stow or ineffective responses to citizen complaints about problems at facilitics,
as well as concerns about the practical ability of citizens to provide evidence that would qualify
for use by TCEQ in an enforcement action {due to technically difficult and complex evidentiary
requirements, despite TCEQ guidances)®'! Although these general concerns are not associated
with any specific complaint, TCEQ has nevertheless agreed to establish a process for evaluating
its program for the reporting of violations and submission of evidence by members of the public.

ka sy

4. PACE (Corpus Christi} ~ [nforming Public of Environmental
Concerns/Cumulative Impacts

Cunlative Impacts. PACE s complaint concerned, in part, the fatlure of TCEQ to

HIS T _— \ P o . s PRI
D You Want to Eeport an Bovivonmental Problesm? Do You Have Information or Evidence? {G1278,
rev, Dipe, 2001 ‘

THT en etk ar g e . | . - N . . "
W gee “Cuidelines for Gathering and Preserving Tnformation and Fvidence Showing a Vielation” at
htpwwwtnres,state. I asfenforcement/protovalsfeviproto bt

M See, e.g., Surface Water Quality Monitoring Procedures Manual (G1-252, June 1999); Private Well
Disinfrction and Water Bampling (GI-003, rev. Fune 2001}, Others are Hsted on the “Guidelines for Gathering and
Preserving Informnation and Evidence” wehpage, supra note Tprevicus (6 this obel, Invluding use of photographic
evidence, odor vomplaints, chain of custody procedures, and vthers critical for ensuring the adequacy and reliability
of evidance used in court,

{18, Environmental Pratection Agency, Office of Civil Righus, Investigative Report for Title VI
Administrative Complaint File No. SR-94-R8 (e, @, 2002} {lack of disparity; Letter of Concerns issued).

M Houston Citizen toterview. Similar concerns were identified ina sopigate investigation, as well, See
L5, Environmentsl Protection Agenoy, Offive of Civil Rights, Investigative Report B Title V1 Administrative
Complaim File Mo, SR-O4-88 {Dec. 9, 20021

 Interview wam Ex. 6/ Ex. 7{c) - Privacy { Fane 26, 2002}, I should be recognized, however, that the guidelines
are intended o ensure that citizen-provided svidence will be admissible in court, which s a practical matter requires
satisfaction of the same chawn of custody and other techuical aud legal requirements applicabile to evidence obiained
directly by TUB(

oy
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permitting complained of in this matter (of facilities located in the Corpus Christi area) was
undertaken prior to this time, and there is no evidence in the record indicating that cumulative
impact analyses were performed as a routine part of the permitting process (although it does
appear that ambient air conditions were taken into account in the Corpus Christi area in at least
some instances’'?). However, as noted above, TCEQ now has express authority to consider
cumulative inpacts, and has committed to work with EPA in taking cumulative impacts into
account in its program.

Informing the Public. PACE’s complaint also alleged a failure on the part of TCEQ to
inform the public of environmental concerns, or to assist them in participating in the permitting
process. Therecord in this case tends to militate against this conclusion, however, At least
partly in response to public concerns raised during permitting of facilities in the Corpus Christi
area, there were some efforts by TCEQ to provide additional outreach, pollutant monitoring, and
public involvement specifically focused on the Corpus Christi area.””® While TCEQ did
undertake some efforts to educate and inform the community, the Commission did not go so far
{as PACE alleged 1t should have) to provide residents with “resources to protest permit renewals”
{such as the retention of experts}, to “relocate [the public] from the polluted sites,” nor {other
than education and outreach) to provide “access to the political process™" beyond that provided
to the public generally.

Since the time that the PACE complaint was filed in 1995, and as discussed in Section
V.B above, TCEQ’s program now includes a range of public education and outreach activities,
principally through the Office of Public Assistance and the Environmental Equity program (first
established in 1993, as noted above, and later expanded upon). The activities of the Office of

T Memorandum from Ruben Herrera, New Source Review Program,, Permitting Bivision, Office of Alr
Quality, TNRCC, 10 Steven J. Rembish and Maria Aponte-Pons, Toxicology & Risk Assessment Section, Air
Quality Enforcement Division, Office of Air Quality, TNRCC, Health effects review of modeled impacts of
emissions from Coastal Refining & Marketing Inc., Corpus Christi, Nueces County (Permits #34774, #35064,
#3I7834 and #37844 (Sept. 29, 1594); Memorandum from J. Torin McCoy, Toxicology & Risk Asséssment Section,
Alr Quality Enforcement Division, Office of AirQuality, TNRCC 1o Carlton Stanley, Manager, Region 14, Corpus
Christi, Heolth Effects Review of Ambient Aiv Sampling for Yolatile Grganic Compounds, Hydrogen fluoride, and
Sulfur Compounds, Conducted by a Mobile Laboratory Trip in Corpus Christi, Nueces County (Eebruary 19-135,
1994} (Mar. 10, 1993} (assessing pollutants downwind of the Coastal Bast and Citgo/Southwestern facilities).

2 See, ¢.g., Texas Water Cornmission News Release, “TWC Announces Groundwater Investigation”
(Apr: 12, 1993} {describing engoing groundwater sampling and monitering efforts in Corpus Christi); Memorandurn
from Maria Aponte-Pons, Toxicology & Risk Assessment Section, Air Quality Enforcement Division, Office of Air
Quality, TNRCC to Carlton Stanley, Manager, Region 14, Corpus Christi, Toxicological Evaluation of Ambient Air
Samples Taken by a Citizen ar 4109 Gibson Lane, Oak Park Neighborhood, Corpus Christi, Nueces County (ACLs #
#1581 and 9207} {Jan. 4, 1995); Oak Park. Corpus Christ Refineries Site Investigation Summary, in Texas
Department of Health, Burcau of Epidemiclogy Annual Report (1996) {study undertaken by Texas Department of
Health of Corpus Christi residents at the reguest of TNRCC). See also Section HLD, supra.

1 Letter fomt Ex. 6/ Ex. 7(c) - Privacy and Neil 7. Carman, Ph.D. (on behalf of PACE and AGIT), to

Daniel J. Rondean, Director, EFA OHice of Civil Rights (Nov, 16, 1994),
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Public Assistance, Environmental Equity program, and Public Interest Counsel have served to
“regularize” the assistance, outreach and advocacy services provided by TCE(Q that were not
generally provided (if st all} prior to the formation of these units. In addition to the summary
presentations of the permitting process and public involvement opportunities provided at permit
meetings, extensive materials are provided on-line and in hard-copy format {in both Spanish and
English}). Other avenues for public assistance and education are provided, but which require an
interested person to affirmatively seek out TCEQ-provided resources and materials. These were
not generally available {or only available to a limited extent when the complaint was filed in
1995},

Accordingly, there are now in place regalar mechanisms to provide interested members of
the public with such information and materials, either on request or during public meetings on
permit applications, that were not generally available during the period complained of by PACE.
In addition, it also appears that there were targeted efforts at outreach and assistance in the
Corpus Christi area, even though these were not apparently parts of TCE(Y s regular program at
that time. In addition, while TCEQ does not provide persons secking to challenge a permut with
an array of resources for them to use at their discretion (g 2., counsel, expert witness{es) and
testimony, etc.), it does have a mechanism for the routine advocacy of the public interest at large,
through the Public Interest Counsel, in peomit proceedings.

However, as discassed in Section V.C above, while a program and supporting structure
now appears to be in place, the delivery of this part of TCE(Q s services appears to be uneven,
which may result in Inconsistent or incomplete outreach, thereby impeding the effectiveness of
the program. In particular, the efforts of the Environmental Equity program and Public Interest
Counsel were characterized as remaining inetfective in the Corpus Christi area (specifically, that
there & not nor has input been sought from the community, and that the Public Interest Counsel
is unable to be a “staunch” advocate by virtue of being a part of TCEQ).*Y While this raises a
guestion about the effectiveness of TCEQ's ability to deliver on ifs programmatic objectives to
work with affected and interested communitics, and of the effectiveness of its public advocacy
function, as noted above in Section VLB, TCEQ has committed to undertake an assessment of
the effectivencss of its outreach and public education activities, as well as of its response to
concermns raised during permitting about exposure to facility-specific and cumulative emissions ™

5. PODER -~ Denial of Notice and Opportunity to Participate in
Permitting/Access to Information/Cumulative Impacts

B2 1 etter from! Ex. 6/ Ex. 7(c) - Privacy Hanking Law Firm, to Jobhn Fogarty, EPA Title ¥1 Task Porce {Sept.

11, 306023, at 2. This characterization 15 somewhat 2t odds with the ohservations of other merbers of the public,
which viewed the Public Intersst Counsel as an aggressive advocate, but that it was underfunded and unalle to match
the resources of well-heeled permit applicants. Houston Citizen Interview.

6 CPCEQ-EPA Title VT Agreement, 4 B{A ).
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PODER’s allegation complained that the ability of citizens to meaningfully participate in
permit actions was denied by TCEQ (1) through its practice of approving contested permits prior
to the resolution of appeals to the Attorney General for information withheld from the public as
confidential, and (2) through the use of “standard exemptions,” which do not require a public
permtitting process. The use of standard exemptions was also alleged to result in cumulative
impacts, '

Denial of Public Information. With respect to the allegation that meaningful participation
in the permitting process was denied through the practice of granting permits before the
resolution of appeals for information with as confidential, on appeal the information PODER
claimed to be public was found to be confidential and not releaseable to the public.?'” Priorto
this ruling, however, the permit application had been withdrawn, ending the contested permitting
process in 1996, Nevertheless, in 1999 TCEQ formally adopted a "Confidentiality Policy”
changing the complained of practice.”™ Specifically, the 1999 Confidentiality Policy provides
that when a public information request is received “during a2 time-sensitive period (such as a 30
day public comment period)” for information claimed to be confidential, “the agency will
suspend the processing of the [permit] application” until the Attorney General issues an opinion
or the claim of confidentiality.””?

Denial of Process. With respect to the allegation that the use of standard exemptions
denies the opportunity for public notice and the permitting process, with few exceptions no
member of the public nor TCEQ as a regulator would receive notice of a facility’s usc of a
standard exemption — a standard exemption operates as an exemption from the permitting
process, meaning that no regulatory action (e.g., application, review or approval) is typically
undertaken with respect to a facility’s claim or use of an exemption. As described and discussed
above in Section V. A, the previous system of “standard exemptions” applied to emissions and
facihities that are considered to contribute de miinimis enmissions, and thus are below a levelof
regulatory interest (i.e, a facility-specific permit or controls are not necessary because the
emissions are sufficiently low).

However, and subsequent to the filing of the complaint, the system of standard
exemptions was modified from exemptions to “permits-hy-rule,” thereby bringing them within
the ambit of the permitting program (although permits-by-rule stili function similarly, in that
with few exceptions ne notice is required, nor is a formal permit issued). Provisions of H.B.
2912 required that all existing non-permitted facilities obtain one of several new classes of

M7 etter from Loretta R. Detay, Assistant Attorney General, to Kevin McCalla, Director, TNRCC Legal
Division (May 7, 1997) {Attorney General's “letter ruling” finding that information songht were protected trade
seerets under Teoxas law),

¥ Nemorandum from Duncan C, Norton, General Counsel, TNRCC, to Jim Phillips, Deputy Director,
Office of Legal Services, TNRCC, Confidentinlity Policy (Oct. 28, 1999).

S ] {ermphasis added).
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permit, to meet the requirements of a permit-by-rule, or to cease operations.™® While these new
requirements restrict the availability of permits-by-rule {requiring facilities that would have
previously been able to claim a standard exemption/permit-by-rule to undergo formal
permitting), no notice to TCEQ or the public is ordinarily required a facility validly operating
under a permit-by-rule,”! nor is a public notice-and-comment permit process required in every
case.

With respect to the Tokyo Electron facility, subsequent to the action complained of in this
matter,”? the facility’s regulatory status was changed. In April 2002, following regular public
notice-and-comment proceedings, an air quality permit requiring the use of air scrubbers and
setting operational and emission limitations was issued to the Tokyo Electron facility.™

Cumulative Impacts. With respect to the concern raised in the complaint regarding the
use of standard exemptions (viz., concerns regarding the level of pollutants emitted by facilities
operating under one or more standard exemptions, both on a facility-specific basis and from their
cumulative impact), TCEQ has begun a process of systematically reviewing existing standard
exemptions/permits-by-rule standards, to determine if revisions o emission levels or other
requirements are necessary.”* In addition, and as discussed above, at the time of the actions
complained of in this case, the Commisston did not have express authority to take cumulative
impacts into account in its program; TCEQ now has express authority to constder cumulative
inpacts, and has committed to work with EPA in taking cumulative impacts into account in its
program. TCEQ has also committed, as noted in Section VLB above, to undertaking an
assessment of the protectiveness of “priority” permits-by-rule leels, and to work with EPA
Region V1Ito address the matter of cumulative impacts.

6. PACE (Beaumont) — Denial of Notice and Public Participation
PACE alleged that its opportunity for a contested case hearing for a modification to allow

an upgrade to the “bydrocracker” unit at the Exxon-Mobil facility in Beaumont was denied on
the basis that TCEQ "chose” not to require the facility to go through the “normal” public notice

% 5 TRy HEALTH & SAFETY CODE §§ 382.05181 - 382.05186.

=21 Registration of permits-by-rule 18 encouraged, although not required in most cases, by filing a
“Registration For Permits By Rule Fornm PI-77 {TNRCC - 10228, vev. 4/20/02).

4% As noted above, the Tokyo Electron facility at first filed, and then withdrew, 2 permit application,

relving instead on a standard cxemption,
23 TNRCC Air Quality Permit No. 49507 (approved Apr. 18, 2002).

s P
2% See Section VA, supra.
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and comment procedures applicable to permits.™ PACE contended that it was unable to request
a contested hearing because TCEQ only provided a single notice and public meeting of the
proposed permit amendment, and did not provide a second notice {at which time PACE would
have requested a contested hearing).

The permitting and public participation requirements applicable to permit amendments
and modifications in which no new pollutants are emitted, and in which there is no change {ora
decrease) n emissions, vary from those apphicable to “normal”™ permit provedures, Specificslly,
for permit amendments or renewals in which there is no increase in emissions, public notice is
required®™ and is followed by a 30-day notice and conmment period.®’ By statute, however,
TCEQ “may not seek further public comment or hold a public hearing under the procedures
provided by [this section] in response to a request for a public bearing on an amendment,
maodification, or renewal that would not result in an increase in allowable emissions and would
not result in the emission of an air contaminant not previously emitted.”™* In this cese, because
the emission reductions were treated as offsets, no second notice or hearing is provided for under
Texas law,” and none was provided for the permit amendment.

TCEQ did not “choose” not to provide a secend notice or opportunity for a hearing —
none is provided for by statute. At the core of PACE s complaint, however, 15 that there should
have been a second notice and ppportunity for a heaning because the emission reductions relied
on 1o offset the increased emissions from the hydrocracker vt that was the subject of the permit
action should sot have been allowed. In other words, because emissions from the hydrocracker
unit increased as a result of the upgrade, and the emissions reduchons elsewhere at the facility
were improperly credited as offsets, PACE contended that a full notice-and-comment process
should have been provided.

As noted in Section ILF above, the “substantive” allegation that emission increases from
the facility have resulted in adverse impacts to the surrounding community is being handled
separately (at the time of this investigation, the option for a mutually agreeable resolution

23

2%

Letter from Rev. Roy Malveaux, Executive Director, PACE, and Niel J. Carman, Ph.D., Clesn Air
Program Director, Lone Star Sierra Club, to Eva Halin, EPA Title VI Tash Force (Nov. 28, 2001}, at 2 {heremafter
cited sx “November PACE Letter™}

25§ Tex, HEALTH & SAFETY CODE § 382.056.

%
et

30 TEX. ADMIN CODE § 55,12 {applicable to pormits prior to Seplomber 1, 1999, similar provisions at
30 Tex, Ay, Unne S 85,152 are applicable 1o permile after this datel.

% 5 Tex HEALTH & SAFETY CODE § 382.056(g). See also 30 TEX. ADMin, CODE § 394192} 13T}
{similar provision, noting & Bmited exception for a facility with a povr compliance history).

W
e
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through Alternative Dispute Resolution is being explored™®); this investigation is concerned
solely with the “procedural”™ allegation that PACE s opportunity for public participation was
demied. However, the two issues are inextricably linked: the procedural guestion of whether
there should have been a second notice and hearing turns on the substantive question of whether
the emission reductions elsewhere at the factlity that used as offsets were properly creditable.
With respect 1o thiz question, PACE has asserted that the reductions were not creditable because
those reductions were “federally required.”®! However, emission reductions that may have
resulted from compliance with Maximum Achievable Control Technology (MACT) requirements
under the Clean Air Act may be used as offsets.™ In other words, with few exceptions, just
because ermssion reductions ot the Exxon-Mobil facility may have been required by federal law
does not necessarily make them unavailable as offsets for the hydrocracker permt.

VI, ANALYSIS AND RECOMMENDED DETERMINATION

A. | Ex. 6/Ex. 7(c) - Privacy

The permitting procedures and anthorities of TCEQ and its predecessor agencies did not
include the authority te consider or address cumulative risks or impacts resulting from the
ermissions from » facility to be permitied, 1o conjunchion with those from other facilities at the
time this complaint was filed. As a result, ot the time the proposed American Envirotech facility
was being permitted there was no assessment or consideration of the impact of the facility’s
anticipated emissions in conjunction with those from other facilities in the area. However, even
though the facility was permitted in 1993, it has never been butlt; consequently, there have been
no actual emissions or exposures from the facility, and therefore no impacts on nearby residents
as a result of the facility’s permitting.

TCE(} s program has since been amended to include new authority to take comulative
impacts into account. The addition of this new authority effectively addresses the alleged

B¢ 1 etter from W. Robert Ward, Director, EPA Conflict Prevention and Resolution Center to Robert 1.
Hasston, TCEC Chatrman Mar, 22, 200623

B g etter from Roy Mualveawx, Exceutive Ditecter, PACE and Neil Carman, Clean Adr Program Divector,
Lone Star Chapter Sierra Club to Bva Hahn, BPA Title VI Task Force (Nov. 29, 2001}, st 2 {(TCEQ “circumventfed]
the [notice-and-comment] process theough the inappropriste use of mainly federally required refinery emission
decreases a3 offsett™h

B See gencrally Memorandum fom Juha 5. Beitz, Direstor, Office of Alr Quality Planning and
Standards, 1.8, EPA Office of Air and Radiation, to Bob Hannesschlager, Acting Director, Multimedia Planning and
Permitting Division, U, EPA Region VI{Mow. 13, 1997},

3 As discussed above, the factity’s peomit, No. 30299 (rogistration number 38720, EPA 1D No.
TGRSR TETY, was issued May 26, 1993, and will expire in May 2003, Under 30 Tex. ADMmCODE §
116.315(a), the renwwal application must be issued at least 90 shays privr to expiration, or by March 2003, To date,
no permit renewal application has been submitted.

%8
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deficiency in TCEQ’s program identified in the complaint, In addition, TCEQ has also
commmtted to work with EPA Region Vias TCEQ begins to implement this new authority.

To the extent that TCEQ's failure to take cumulative impacts into account could have
resulted in a violation of Title VI of the Civil Rights Act and 40 C.F.R. Part 7, legal barriers
which may have precluded TCEQ from doing so have since been removed. Accordingly, it is
therefore recommended that, based on the lack of an adverse impact and az the result of changes
to TUEQYs program subsequent to the filing of the eomplaint, the complaint in this matter b
dismissed. ™

B. Garden Valley Meighborhood Association

As noted in Section VILA, above, the permitting procedures and authorities of TCEQ did
not melude the authority to consider or address cumulative risks or impacts resulting from the
emissions from a facility to be permitted in conjunction with those from other facilities at the
time this complaint was filed. As a vesult, at the time the TXI Sakvete facility was being
permitted, there was no assessment or consuderation of the mpact of the fcility’s anticipated
emissions in conjunction with these from other facilities in the area. (However, EPA’s own
analysis indicated that emissions from the TXI facility, alone and in combination with pollutants
from other sources, were unlikely to pose a health risk to residents of the Garden Valley
neighborhood ™)

Also as noted above, TCEQ s program has since been amended to include new authority
to take cumulative impacts into account, and TCEQ has also committed to work with EPA
Region Vias TCEQ beging fo implement this new autherity. To the extent that TCEQs fatlure
to take cumulative impacts into account could have resulted in a violation of Title VI of the Civil
Rights Actand 40 C.F.R. Part 7, legal barriers which may have precluded TCEQ from doing so
have since been removed.  Accordingly, it is therefore recommended that, based on the Tack of an
adverse tmpact and as the result of changes to TCEQ s program, the complaint in this matter be
dismissed.”*

3 A CFR & 7015 Inaddition, 40 CER, 8 71200442 provides for an informal resolution amd
dizmiseal based on, fter afia, the implementation by reviplents ol meastres to reduce or eliminate alleged disparale
inpacts, inchuding those agroed t be implemented in the fare. Draft Revized Grddance for Investigating Tite VI
Administrative Complainty Chatlenging Permits, 83 Fod Reg. 39067, 3967374, Y683 {lune 27, 2000) {resolution
of vomplaints may be based on a secipient’s having undertaken or agreed to measures that reduce or elimibate the
disparate impacts complained of).

5 gee Memorandim to Loren Hall, BPA Title VI Tusk Force, from Ed Carr, Arlene Rosenbaum and
Puttanma 5. Honaganhalli, ICF Inc., “Initial Adverse Impact Evaluation for Complaint 03R-94-R6 subumitted by
CGaarden Yalley Neighborhood Assoviation: BPA Contraet No, 88408-8019, Work Assipiment 237 (Movember 11,
20038 and 118, Buvironmental Protection Agency Offics of Chvil Rights, Investigative Report for Titke VI
Adhministrative Complaint File Mo, 3R-94-R8 {Garden Valley Ultizens Assoviation Complaing) § V.3,

23 o .
R See note 234, SHpER
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. MOSES

At the time the MOSES complaint was filed, there was no express authority for TCEQ to
gite, use or rely on evidence of viclations generated by citizens, and no evidence of vielations at
the former Gibraltar facility that had been provided by residents hving nearby was used in any
enforcement actions taken or initiated by TCEQ {while no citizen-generated evidence was used
by TCEQ, enforcement actions were initiated for viclations complained of by residents living
nearby the facility™ ),

Since the time thet the Gibraltar facility was in operation (it closed in 1997), new
legislative™® and regulatory authority”™ has been promulgated that clearly establishes the ability
of TCEQ to bring enforcement actions based, in whole or in part, on evidence supplied by
members of the public. Outreach and guidance to encourage the use of this new authority, and
guidelines for ensuring that information provided under this authority will be of sufficient rigor
and quality to be introduced into court as evidence, has likewise been provided. ™ Therefore, to
the extent that TCEQ's failure to use, cite or rely on evidence of violations provided by members
of the public could have viclated Title VI of the Civil Rights Act and 40 C.E.R. Part 7, legal
barriers which may have precluded TCEQ from doing so have since been removed. Accordingly,
it is therefore recommended that, based on the lack of disparity and as the result of changes to
TCELY s program, the complaint in this matter be dismissed.

. PACE (Corpus Christi)

Cunndative Impacts. As noted in the preceding subsections, TCEQ s permitting
procedures and authorities did not melude the authority to copsider or address cumulative risks or
impacts resulting from the emissions from a facility to be permitied in conjunction with those
from other facilities at the time this complaint was filed. At the time of the permitting
complained of in this matter, TCEQ did not undertake an assessment nor did it consider the
mapact of an individual facility’s anticipated emissions in conjunction with those from other

7 See 118, Bnvironmental Prosection Agency Uffice of Civil Righis, Tnvestigative Report for Title VI
Administrative Complaiot File No. SR-94-R6 (MOSES Complaint) §8 V.B, VLB {discussing enforcement response).

P8 ex. WatER CODE § 7.0025.
IR gy e 5 5 maey
30 Tex Apvin, Cone § 704,

L See, e, Do You Want to Report an Envirenmental Problem? Do You Have Information or Evidence?
(G278, rev. Do, 2001y, “Ouidelines for Gathering and Preserving Informstion and Bvidence Showing a
Violation,” st hitpfwaw torce state s us‘enforcemsent/protocolsievi_protobitmd.

Y See note 234, supra. Note also that the result of a related investigation was that there was no violstion
with respect to the MOSES complaint due to & lack of disparity, making dismissal of this allegation sappropriate on
this hasis, ag well. U5, Brvivonmental Protection Agency, Office of Civil Riphts, Investigative Report for Title VI

Administrative Complaint File No. SR-84-R6 {Dec, 9, 20023,

-6~
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facilities in the area, although some ambient monitoring data was considered. As discussed
above, TCEQ’s program has since been amended to include this authority, and TCE(Q has also
committed to work with EPA Region VI as TCEQ begins to implement this new authority.

To the extent that TCEQ s fatlure to take cumulative impacts into account in the
permitting of facilities in Corpus Christi could have violated Title V1 of the Civil Rights Act and
40 C.F.R. Part 7, legal barriers which may have precluded TCEQ from doing so have since been
removed. Accordingly, it is recommended that it is therefore recommended that, based on the
lack of evidence to support the allegation and as the result of changes to TCEQ’s program, the
allegation of discrimiination concerning cumulative impacts in this case concerning cumulative
impacts is therefore recommended to be dismissed **

Informing the Public. With respect to the allegation regarding a failure to inform the
public of environmental concerns and hazards, or to engage in outreach and education, the record
indicates that TCEQ engaged in extensive efforts to identify problems, inform the public
{including multiple public meetings and door-to-door health stdies), and provide additional
services to potentially affected residents (such as blood screenings). In addition, and as discussed
in detail in the preceding sections, TCEQ has established several programs designed to provide
for outreach and education, to enhance public participation and awareness, to provide for and has
further commiitted to evahiate and address any root cause(s) or impediments to the delivery of
these services to the community. Accordingly, the evidence does not support a finding that
TCEQ made no effort to inform the community of environmental hazards or conduct
groundwater sampling or monitoring, as alleged by complainants in this matter. Similarly, the
evidence indicates that TCEQ provides a range of assistance and other measures to enable
residents to be aware of, participate, and challenge proposed permit decisions, or to otherwise
have their interests represented durning the permitting process.

Therefore, to the extent that TCEQ's outreach, education and assistance efforts in this
matter could have resulted in a violation of Title VI of the Civil Rights Act and 40 C.F.R. Part 7,
it is recommended that, based on the lack of evidenice to support the allegation as the result of
changes to TCEQ’s program, the complaint in this matter be dismissed.*™ In addition, while the
“broad based” investigation indicated that there are some questions about the effectiveness of
these measures in the field, TCEQ has committed to assess and evaluate its education and
outreach efforts, which will inform future decisions on any necessary changes or improvements,

E. PODER

Cumulative fmpacts. The permitting procedures and authorities of TCEQ did not include

M2 gpe note 234, supra. The separate allegation regarding a failure to enforee by TCEQ is handled
separately, and'is not affected by this recormmendation,

3 See note 234, supra.
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the authority to consider or address curnulative risks or impacts resulting from the emissions
from a facility to be permitted in conjunction with those from other facilities at the time this
complaint was filed. There is no evidence that TCEQ considered the cumulative impact of
emissions from facilities that were the subject of the permitting action complained of in this
matter. TCEQ’s program has since been amended to include this authority, and TCEQ has also
committed to work with EPA Region V1 as TCEQ begins to implement this new authority. To
the extent that TCEQ’s failure to take cumulative impacts into account may have violated Title
V1 of the Civil Rights Act and 40 C.F.R. Part 7, legal barriers which may have precluded TCEQ
from doing so have since been removed. Accordingly, it is recommended that the allegation of
discrimination with respect to the failure to consider cumulative Impacts is matter is resolved as
the result of changes to TCEQ’s program, and the complaint in this matter is therefore
recommended to be dismissed.**

Denial of Public Information. With respect to the allegation of discrimination stemming
from the issuance of permits prior to the resolution of appeals for information withheld as
confidential, in this case the permit application was withdrawn (ending the permit proceedings),
and the information sought was subsequently held to be confidential “trade secrets,” and not
public information. Accordingly, the facts indicate that there was no denial of public infermation
in this case, in part because the information was not public. However, as a direct result of the
filing of the complaint,’™ TCEQ subsequently revised its procedures and will now suspend
processing of permits while a determination and appeal for information claimed confidential is
pending.**® Therefore, while no public information was withheld under TCEQ’s former practice
in this case, to the extent that on different facts TCEQ’s processing of permits while appeals for
information was pending could violate Title VI of the Civil Rights Act and 40 C.F.R. Part 7, the
practice has since been amended to preclude this result. Accordingly, it is recommended that the
allegation of discrimination in this matter is resolved both because the evidence does not support
a finding of violation, and as the result of changes to TCEQ's program; the complaint is therefore
recommended to be dismissed *V

Denial of Process. With respect to the allegation that TCEQ's use of standard
exemptions from permitting results in a discriminatory denial of notice and opportunity to
comment or contest their use (the use of multiple standard exemptions was also alleged to result
m cumulative impacts}, the Tekyo Electron facility that was the subject of the complaint filed in

o

5 L etter from David DD. Duncan, Senior Attomey, Envivonmental Law Division, TNRCC, to.Anne E.

Goods, Director, EPA Office of Civil Rights {Apr, 30, 19993, at 12,
6 1 (emphasis added).

247 ;
See note 234, supra.
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this matter has since been permitted through the standard notice-and-comment process.**

In addition, the system of standard exemptions has been replaced by a new “permit by
rule” system. Although the full notice-and-comment process is not required where a facility
operates under a “permit by rule,” registration (notice) of the facility’s authorized de minimis
emissions under a permit by rule, while not required in every case, is necessary in order to obtain
TCEQ’s review and approval,®® and public notice is required in some circumstances.™ In
addition, if a permitted facility also makes use of a permit by rule for one or more of its
emissions, the permit by rule limitations are made part of the facility’s air permit.® TCEQ has
also undertaken an effort to review and revise the de minimis emission levels authorized under
the permit-by-rule system to determine their ongoing protectiveness, and has committed to a
schedule for assessing the protectiveness of “prionty” pollutants.”® Therefore, to the extent that
the use of standard exemptions at the Tokyo Electron facility may have resulted in a violation of
Title VI of the Civil Rights Act and 40 C.F.R. Part 7 by TCEQ, it i3 recommended that the
allegation of discrimination in this matter is resolved as the result of the subsequently-issued
permit and associated notice-and-comment process for the facility, and as the result of past
changes to TCEQ's program with respect to the use of standard exemptions. The complaint in
this matter is therefore recommended to be dismissed.*

¥. PACE (Beaumont)

The opportunity for a contested case hearing with respect to a permit modification was
alleged to be denied because TCEQ “chose” not to require the facility to go through “normal™
public notice and comment procedures. However, a different set of public notice and hearing
requirements apply to permit amendments and medifications in which no new pollutants are
emitted, and in which there is no change (or a decrease) in cmissions. By statute, TCEQ “may
not seek . . . or hold a public hearing” where the amendment or medification would not change or
increase emissions, ™

M INRCC Air Quality Permit No. 49507 (approved Apr. 18, 2002).
% 30 Tex. ADMIN. COBE § 106.6.
0 14 8 106.5.

B Texas Commission on Eavironmental Quality, Registration for Permit By Rule Form P17 (Form P17
Instructions § 111G,

a2 TCEQ-FPA Title VI Agreement, ¥ 8(C). These “priority” pollutants are defined as those that require
notification and registration with TCEQ. See, ez, 30 TEX. ADMIN. CODE § 106.261.

B3 See note 234, supra.
B4 rex HrarTH & SAFETY CopE § 382.056(g).
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At the core of the complaint 1s PACE’s disagreement that facility emissions were not
considered to increase {or to decrease) for permitting purposes: while the increases associated
with the installation and upgrade of a “hydrocracker™ at the facility were considered to be offset
by emissions reductions obtained at other units at the same facility, PACE contended that those
offsets should not have been allowed because most of those reductions were “required” under a
“voluntary” federal program.” The “substantive” question raised by the complaint — whether
emtission reductions elsewhere should have been considered to appropriately “offset” the
emission increases associated with the hydrocracker — is being handled separately®; the
“procedural” question {i.e., whether an element of TCEQ’s permitting and public participation
process was improperly denied) turns on the cutcome of the substantive question. In other
words, if the offsets were appropriately included and no net increase {(or decrease) in emissions
would result from the permit amendment, the right to a contested case hearing would not have
been denied because no hearing at all is provided for.”” Conversely, if emissions were
considered to increase under the permit amendment, the opportunity for a contested case hearing
should have been made available. ™ In other words, the “procedural” issue is inextricably linked
to the outcome of the “substantive” izsue of facility emissions.

Accardingly, because the “substantive” question of the impact of potential emission
increases at the facility is being handled separately, determination of the “procedural” allegation
is conditioned on the outcome of the “substantive” matter: specifically, (1) if the emissions
reductions were properly creditable, there is no procedural violation and, hence, no denial of
process that would potentially violate Title VI; or {2} if the emission reductions were not
properly creditable, then a procedural violations and a denial of process that would potentially
violate Title VL

3 November PACE Letter at 2-3.

% The use of alternate dispute resolution has been offered to both the complainants and the recipient in an
effort to obtain a mutually acceptable agreement that resolves the-allegation. Letters from W, Robert Ward,
Director, Conflict Prevention and Resolution Center, EPA, to Rebert 1. Huston, Chairman, TNRCC, and to Rev. Roy
Malveaux, Executive Director, PACE, Neil J. Carman, Ph.D., Clean Air Program Director, Sierra Club Lone Star
{Chapter, and Raul Alvarez, Environmental Justice Director, Sierra Club Lone Star Chapter (March 22, 20023,

7 5 Tex. HEALTH & SAFETY CODE § 382.056(g). Note also that EPA may dismiss a complaint in cases
where “the pernit action that triggered the complaint significantly decreases all pollutants of concern .. .. Draft
Revised Guidance for Investigating Title VI Administrative Complaints Challenging Permits, 65 Fed, Reg. 39667,
39677 {Fan, 27, 2000).

85 Tex. HEALTH & SAFETY CODE § 382.056(g) (“If, in response to the [firs¢] notice . . . for a permit o
pernt amendment {a person requests] that the commission hold a public hearing . . ., the applicant shall publish
notice of the preliminary decision in a newspaper, and the commission shall seek public comment on the preliminary
decision. The commission shall consider the request for public hearing under the procedures provided by [this

ey

section).”).
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Therefore, the following conditional finding is recommended: (1) this matter should be
dismissed consistent with the outcome achieved by the ADR process concerning the substantive
issue, or (2) if no mutually agreeable resolution is achieved through ADR, this matter should be
addressed consistent with the final determination of EPA’s investigation of whether the
emissions reductions relied on as offsets were properly creditable (i.e., dismissed if the offsets
are determined to be creditable, or a finding of a procedural violation (no hearing) if the offsets
are determined not to be creditable).

G. Conclusion

Having analyzed all the materials submitted and information gathered during the
investigation of TCEQ’s permitting and public participation program, and of the individual
complaints, and in consideration of the agreement by which TCEQ has committed to undertake
and implement specific measures relating to its permitting and public participation program, it 1s
recommended that EPA not find any viclations of Title VI and EPA’s implementing regulations
by TCEQ regarding the allegations described in Section I that were accepted for investigation in
the following complaints: EPA File No. 2R-94-R6, No. 3R-94-R6, No, SR-94-R6, No. 2ZR-95-
R6, No. 1R-96-R6 and No. 1R-00-Ré.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, DL, 28460

EXTERNAL CIVIL RIGHT COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

May 23, 2017
Return Receipt Requested In Reply Refer to;
Certified Mail #70153010000112676086 EPA File No, D1R-00-R6

Richard A. Hyde, P.E.

Executive Director

Texas Commission on Environmental Quality
MC-109

P.O. Box 13087

Austin, Texas 78711-3087

plaint, EPA File No. 01R-00-R6

Dear Executive Director Hyde:

This letter is to inform you that the U.S. Environmental Protection Agency’s {(EPA) External
Civil Rights Compliance Office (ECRCO) is resolving this complaint based on the enclosed
Informal Resolution Agreement (Agreement) entered into between EPA and the Texas
Commission on Environmental Quality (TCEQ). On December 21, 2000, EPA accepted
complaint No. 01R-00-R6, that alleged discrimination based on race in violation of Title VI and
EPA regulation at 40 C.F.R. Part 7, relating to the 1999 issuance of a modification of a Clean Air
Act (CAA) Permit for a hydrocracker unit at the ExxonMobil refinery in Beaumont, Texas,

Accordingly, EPA accepted for investigation:
Whether TCEQ discriminated on the basis of race by allowing ExxonMobil to use
inappropriate decreases in its netfing calculations for the modification, thereby avoiding a

permit hearing, and thus disproportionately denying African Americans the opportunity to
participate in the permit process; and
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Richard A. Hyde, P.E

Whether TCEQ 1ssued a permit modification that resulted in disparate distribution of
adverse health impacts from increased air pollution emissions, specifically VOCs, 8Os,
PMig, NO,, and HoS.

During the course of EPA’s investigation, TCEQ agreed to enter into an Informal Resolution
Agreement in order to resolve this complaint.! The enclosed Agreement is entered into by
TCEQ and the EPA pursuant to the authority granted to EPA under the federal nondiscrimination
taws, including Title VI of the Civil Rights Act of 1964, and EPA regulation found at 40 C.F.R.
Part 7. It resolves complaint No. 01R-00-R6. It is understood that the Agreement does not
constitute an admission by TCEQ or a finding by EPA of violations of 40 C.F.R. Part 7.

The enclosed Agreement does not affect TCEQ's continuing responsibility to comply with Title
V1 or other federal nondiscrimination laws and EPA’s regulation at 40 C.F.R. Part 7 nor does it
affect EPA's investigation of any Title V1 or other federal civil rights complaints or address any
other matier not covered by this Agreement. This letter sets forth ECRCO's disposition of the
complaint, This letter is not a formal statement of ECRCO policy and should not be relied upon,
cited, or construed as such.

1t is important to note that minimizing both the number and duration of emissions events from
the ExxonMobil Beaumont refinery due to process or equipment upsets presents an ongoing
opportunity for TCE() to address the concerns raised by the residents in this complaint. EPA
encourages TCE(Q)'s efforts to track and investigate emissions events or upsets at the refinery, as
appropriate, where reportable quantities of hydrogen sulfide and other air contaminants are
released: in order to minimize the potential exposure of residents in neighborhoods adjacent to
the facility.

In closing, as is ECRCO’s current practice, during the course of this investigation ECRCO
reviewed TCEQ's policies and procedures regarding its foundational nondiscrimination program,
including the procedural safeguards required by EPA’s nondiscrimination regulation, public
participation policies and procedures, as well as required policies and procedures to ensure
meaningful access to TCEQ programs and activities for persons with disabilities and limited-
English proficiency. The details of this work will be addressed under a separate process.

ECRCO 15 committed to working with TCEQ as it implements the provisions of the Agreement.
We want to thank TCEQ staff for its cooperation and collaboration in reaching this Agreement.
If you ha\e any questions, please feel free to contact me at (202) 564-9649, by e-mail at

dorka Hlian@ens ooy, or ULS. mail at U8, EPA, Office of General Counsel, External Civil
Rights Ct}mphance Office (Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington,
D.C., 20460.

See "(‘ RCO 5 Case Resolution Manual tegandmg informal resolution of complaints, at

i
bt
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Richard A. Hyde, P.E
Sincerely, S
o N AT &
%, o,z?i’vﬁ"~ e, £ oF A
NSy o
Lilian S. Dorka
Director
External Civil Rights Compliance Office
Office of General Counsel
Enclosure
Ce:

Kenneth Redden, Acting Associate General Counsel
Civil Rights & Finance Law Office
.S, EPA Office of General Counsel

Samuel Coleman, Acting Regional Administrator
U.S. EPA Region 6

David Gray, Acting Deputy Regional Administrator

Acting Deputy Civil Rights Official
U.S. EPA Region 6
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
B LRy E\}‘,{:o 2%}"@@?&

PVIL REGRT 00
OF GEMNERAL

1AL RESOLUTION AGREEMENT
betwesn the
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
and the
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
ECRCO Complaint Ne. 01R-00-R&

L. PURPOSE AND JURISDICTION

A. Title Vi of the Civil Rights Act of 1964, 42 U.8.C. §§ 20004 to 2000d-7 (Title VD),
and United States Environmental Protection Agency’s (EPA) regulation at 40 C.F.R.
Part 7 prohibit discrimination on the basis of race, color, or national origin in any
programs or activities receiving federal financial assistance. The Texas Commission
on Environmental Quality (TCEQ, formerly the Texas Natural Resource
Conservation Commission} is a recipient of federal financial assistance from the FPA
and is subject to the provisions of Title VI and 40 C.F.R, Part 7.

B.  On December 21, 2000, EPA accepted complaint No. 01R-00-R6, breught under Title
VI and EPA’s regulation at 40 C.F.R. Part 7, that alleged discrimination based on race
in violation of Title V1. In response to the complaint, EPA began an investigation of
TCEQ's compliance with Title VI and EPA regulation. During the course of EPA’s
investigation, TCE(Q} agreed to enter into an Informal Resolution Agreement
{Agreement) in order to resolve this complaint,

. This Agreement is entered into by TCEQ and EPA’s External Civil Rights
Compliance Office (ECRCO).

. This Agreement is entered into pursuant to the authority granted EPA under the
federal non-discrimination laws, including Title VI of the Civil Rights Act of 1964,
and EPA regulation found at 40 C.F.R. Part 7, and resolves complaint No. 01R-00-R6
and additional concerns identified by EPA. It is understood that this Agreement does
not constitute an admission by TCEQ of a violation of, or a finding of compliance or
noncompliance by EPA with, Title VI and EPA’s regulation at 40 C.F.R. Part 7,

E. TCEQ is committed to carrying out its responsibilities in a nondiscriminatory manner

and in accordance with the requirements of Title VI and the other federal non-
discrimination laws enforced by EPA regulation at 40 C.F.R. Part 7.
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il

BACKGROUND

A,

On December 21, 2000, EPA accepted complaint No. 01R-00-R6, that alleged
discrimination based on race in violation of Title VI and EPA regulation at 40 CF R,
Part 7, relating to Lhe 1999 issuance of a modification of a Clean Air Act (CAA)
Permit for a hydrocracker unit at the ExxonMobil refinery in Beanmont, Texas.

In response to the complaint described in Section I Paragraph B, EPA initiated an
investigation of TCEQ's compliance with Title V] and EPA regulation at 40 CF.R.
Part 7. The investigation addressed allegations that TCEQ discriminated on the basis
of race by allowing ExxonMobil to use inappropriate decreases in its netting
calculations for the modification, thereby avoiding a permit hearing, and thus
disproportionately denying African Americans the opportunity to participate in the
petmit process; and issuing a permit modification that resnlted in a disparate
distribution of the adverse health impacts from the increased air pollution emissions,
specifically VOCs, 802, PMip, NOx, and H:S.

TCEQ has respoaded to all inquiries from EPA regarding the complaint and, in
addition to numercus meetings and teleconferences, has provided EPA with:

1. Over 300 pages of supporting documentation in two letters in response to an
EPA inquiry in the latter part of 2010,

2. EuxonMobil's Standard Operating Procedure for Personal HaS Monitors apd
Comnmnity Action Panel Guidelines; and

3. Informatiorn on TCEQ’s environmental complaints process, data on the type and
quantity of historical environmental complaints, and TCEQ response times in
the Beaumont area,

EPA acknowledges that since the initiation of this investigation, TCEQ has made
changes to public notice requirements which have increased the opportunity for
public engagement in the permitting process. Additionally, TCEQ has revised and
clarified definitions relating to netting and New Source Review requirements since
2000 to ensure that both indusiry and the public know what is required during the
permitting process. Information is carefully reviewed by TCEQ to ensure that all
relevant state and federal requirements are met, including those relating to netting,
Changes o the State Implementation Plan (SIP) — approved public participation
requirements that have occurred since the complaint was originally filed, includiog
the requirement for two notice periods for both minor and major New Source Review
case-by-case permitting actions, have increased opportunities for interested persons to
review and comment on such permitting applications.

EPA acknowledges that since the initial Title VI complaint was filed, 2 significant

reduction in NOx, 802, and VOC emissions has occurted at the ExxonMobil
Beawmont refinery, based on company reported emission inventories, Some of these
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emissions reductions are due in part to EPA's National Petroleum Refinery Initiative,
which began in 2000, and resulted in a National Setilement (Consent Decree) with
ExxonMobil in December 2005. The Consent Decree required the Beaumont refinery
to operate 4 Wet (Gas Scrubber and Thermal DeNOx systet on the Fluidized
Catalytic Cracking Unit (FCCU) to control sulfur dioxide, particulates, and nitrogen
oxides. The Consent Decree included provisions that reduced nitrogen oxide
ernissions from selected larger heaters and boilers and enbancement to the existing
Flare Gas Recovery System to minimize routine flaring,

F.  Based on emissions inventory reports that the ExxonMobil Beaumont refinery
submits to TCEQ every year, actual emissions of HaS have decreased overall since
the initial Title VI complaint was filed in 2000, Additionally:

1. The ExxonMobil Beaumont refinery has reduced its allowable permitted levels
of 802 under its transition to a flexible permit, reducing the SO2 permitted
allowable emissions in 1999 from 13,874 tons per year (tpy) 10 2.163 tpy in
2013. The ExxonMobil refinery consolidated six construction permits in the
2010-2011 timeframe which resulted in an HzS permitted allowable emissions
cap of 16.31 tpy for 550 emission points,

P

The Beaumont area has achieved attainment of NAAQS, including the one-hour
azone NAAQS, which was replaced in 1997 by the eight-hour ozone standard
and the 1997, 2008, and 2013 eipht-hour ozone NAAQS; and

3. TCEQ established the Air Pollutant Watch List (APWLY) 1o monitor and address
areas in the state where air emissions were persistently monitored at levels
above TCEQ regulatory standards and are of potential concern. TCEQ uses the
APWL to reduce levels of air emissions of concein by focusing its resources on
areas in the state with the greatest need. Beaumont was on TCEQ's APWL. for
H:8 from 2002 until 2009 and for SO2 from 2003 until 2016. Beaumont was
removed from the APWL for both poliutants because there were no exceedances
of the Texas regulatory standard for either pollutant over a significant period of
time.

4.  Also, since the filing of the Title V1 complaint, EPA has updated the Nationaf
Emission Standards for Hazardous Air Pollutants (NESHAPs) for the petyoleum
refinery sector several fimes requiring maximum achievable control technology
for hazardous air poliutants (HAP) emissions, and more recently the petroleum
refinery sector risk and technology review updated the NESHAP rules to require
contingous monitoring of benzene concentrations at the fence line to ensure that
refineries appropriately manage HAP emissions from fugitive emission sources,
such ag leaking equipment and wastewater treatment operations. This
requirement applies to the ExxonMobil Beawrnont refinery and other refineries
in Texas.
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G.  During the negotiation of this Agreement, TCEQ has agreed to add H.S monitoring to
its monitor location near the ExxonMobil refinery in Beaumont. The current site of
that monitor had to be moved due to issues with the site lease for the monitor. A new
site agreement has been reached for relocation and redeployment of a monitor in the
area. The monitor will be in operation within 90 days of the signing of this
Agreement. The monitor will be located at 598 Craig Street, Beaurnont, Texas, Data
for this monitor will be available to the public and can be accessed by visiting
TCEQ’s website at: hitp://www lceq.texas. povicgi-
bin/compliance/monops/select curlev.pl?user param=88502&user metro=9&user a
verage. In addition to the H,S data, the public will have access to data on Volatile
Orpanic Compounds (VOCs).

H. Asis ECRCO’s current practice, during the course of this investigation, ECRCO
reviewed TCEQ’s policies and procedures regarding its foundational
nondiscrimination program, including the procedural safeguards required by EPA’s
non-discrimination regulation, public participation policies and procedures, as well
required policies and procedures to ensure meaningful access 1o TCEQ programs and
activities for persons with disabilities and limited-English proficiency. The details of
this work will be addressed under a separate process.

I SPECIFIC TCEQ COMMITMENTS

A.  Within 1 year after the effective date of this Agreement, TCEQ shall hold at least two
community meetings directed at residents of Beaumont Texas, particularly those
residing in the Charlton-Pollard neighborhood. TCEQ shail disseminate information
about community meetings through mailing or house-to-house distribation of fiyers
announging the meetings to, at & minimum, all residents of the Charlton-Pollard
neighborhood and posting the time, date, location, and purpose of upcoming meetings
omn the TCEQ website.

1.  TCEQ shall ensure that locations selected for meetings are accessible to persons
with mobility impairments and that individuals who require a reasonable
accommodation due to disabitity will be accommodated to participate in such
meetings. Additionally, TCEQ will consider whether meeting information needs
1o be provided in languages other than English and whether any language
assistance Is necessary during meetings.

2.  The planned community meetings will both include a discussion of recent air
quality monitoring data. Additionally, the following topics in any order will be
covered over the course of the two meetings:

a. TCEQ’s permitting process and opportunities for public invelvement;

b.  How to access and interpret air quality monitoring data;

¢. TCEQ’s environmental complaints process for members of the public;
including bow to contact TCEQ; what information must be provided; how

ED_002416_00045063-00007





EPA-HQ-2018-010543

B.

the agency responds to complaints; and how to follow the status ofa
complaint after it is made;
d. How members of the public may submit useful information to TCEQ; and
e.  How evidence collected by members of the public is used by TCEQ in
enforcement.

At TCEQ’s discretion, the agency may hold more than two meetings to address
community concerns.

IV. GENERAL

A.

in consideration of TCEQ’s implementation of commitments and actions described in
Section Il of this Agreement, EPA will end its investigation of the complaint No.
01R-00-R6 and not issue a decision containing findings on the merits of the
complaint.

If the terms of this Agreement are satisfied, then within 30 days of TCEQ providing
the certification in Section IV Paragraph D below, EPA will issue a letter
documenting closure of its monitoring actions in complaint No. 01 R-00-R6 and
closure of the complaint as of the date of that letter,

EPA will, upon request, provide technical assistance to TCEQ regaxding amy of the.
¢ivil rights nondiscrimination obligations previously referenced.

Within 30 days of completion of the commitments identified under Section I, TCEQ
will certify the completion of each commitment consistent with the timeframes in
Section III by certified mail to the Director, External Civil Rights Compliance Office,
Office of General Counsel (Mail Code 23104}, 1200 Pernsylvania Avenue N.W.,
Washington D.C. 20460,

Y. COMPUTATION OF TIME AND NOTICE

A.

As used in this Agreement, "day" shall mean a calendar day. In computing any
period of time under this Agreement, where the last day would fall on a Saturday,
Sunday, or federal holiday, the period shall run until the close of business of the next
working day.

Service of any documents required by this Agreement shall be made personaily, by
certified mail with return receipt requesied, or by any reliable commerciat delivery
service that provides written verification of delivery.

Electronic documents submitted by TCEQ to EPA via email shall be sent to the
following email address: Dorka.Lilian@epa.gov. Documents submitted by TCEQ to
EPA shall be sent to the Director, External Civil Rights Compliance Office, Office of
General Counsel (Mail Code 2310A), 1200 Pennsylvania Avenue N.W., Washington
D.C. 20460.
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VL

D.  Documents submitted by EPA to TCEQ shall be sent to the Office of Chief Clerk,

Texas Commission on Environmental Quality, Mail Code 103, P.O, Box 13087,
Austin, TX 78711-3087.

EFFECT OF THE AGREEMENT

A,

TCEQ understands that by signing this Agreement, it agrees to provide data and
other information in a timely mamner in accordance with the reporting requirements
of this Agreement.

TCEQ understands that EPA will not close its monitoring of this Agreement until
EPA determines that TCEQ has fully implemented this Agreement and that a failure
to satisfy any term in this Agreement may resuit in EPA re-opening an
investigation.

1f either Party desires to modify any portion of this Agreement because of changed
conditions making performance impractical or impossible, or due fo material
change to TCEQ's program or authorities, or for other good cause, the Party
seeking a modification shall prompily notify the other in writing, setting forth the
facts and circumstance justifying the proposed modification. Any modification(s)
to this Agreement shall take effect only upon written agreement by the Executive
Director of TCEQ and the Director of ECRCO.

This Agreement constitules the entire Agreement between TCEQ and EPA
regarding the matters addressed herein, and no other statement, promise, or
agreement, made by any other person shall be construed to change any commitment
or term of this Agreement, except as specifically agreed to by TCEQ and EPA in
accordance with the provisions of Section VI Paragraph C above.

This Agreement does not affect TCEQ’s continuing responsibility to comply with
Title V1 or other federal non-discrimination laws and EPA's regulation at 40 C.F.R,
Part 7, including § 7.85, nor docs it affect EPA’s investigation of any Title Vior
other federal civil rights complaint or address any other matier pot covered by this
Agreement.

The effective date of this Agreement is the date by which both Parties have signed
the Agreement. This Agreement may be signed in counterparts. The Executive
Director, in his capacity as an official of TCEQ, has the authority to enter into this
Agreement for purposes of carrying out the activities listed in these paragraphs.
The Director of ECRCO has the authority to enter into this Agreement.
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On behalf of the Texas Commission on Environmental Quality,

Richard Hyde, Executive Director {Date)

On behalf of the U.S. Environmental Protection Ageney,

[ilian S. Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel
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@ Ty,

F 2 Y UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
' )

2 ¢ WASHINGTON, D.C. 20460

T \Bﬁaumomtf&

CERTIFIED MAIL # 7000 1670 0002 9182 9068 In Reply Refer to:
RETURN RECEIPT REQUESTED EPA File No: 1R-00-R6

Mr. Robert J. Huston, Chairman f/ 7
&’

Texas Natural Resources Conservation Commission . ‘\' K} ] C{ g (O{O ]%D
it NO. | |

Re:  Partial Acceptance / Partial Relection of Administrative Complaint I >< - -

Dear Mssrs. Malveaux, Carman and Alvarez, 7 (L‘ 6{\7 _1

On April 13, 2000, Rev. Roy Malveaux, Dr. Neil Carman and Raul Alvarez mailed a
complaint to the U.S. Environmental Protection Agency, Office of Civil Rights on behalf of the
African American residents of the City of Beaumont, Texas. The complaint alleges violations of
Title VI of the Civil Rights Act of 1964, as amended, 42 U.S.C. §§ 2000d et seq., and EPA’s
regulations implementing Title VI found at 40 C.F.R. Part 7 by the Texas Natural Resource
S Conservation Commission, The purpose of this letter is to inform you that the complaint has
been partially accepted for investigation by OCR,

P.O. Box 13087 j
f

Austin, Texas 78711 l

—_—

The complaint has four allegations. The first allegation states that in issuing a
Hydrocracker Upgrade permit amendment to Exxon-Mobil’s Beaumont, Texas Refinery, the
TNRCC denied the affected community, which is predominantly African-American, “the
opportunity to participate in a contested hearing.” The permit amendment was issued on
December 2, 1999. According to the complaint, “[tJhe community’s opportunity to request a

~ Contested Case Public Hearing was denied when TNRCC circumvented the 30-Day Public
Notice and Public Comment period . . through the inappropriate use of mainly federally
required refinery emission decreases as offsets.” The second allegation states that TNRCC’s
issuance of the Hydrocracker Upgrade permit amendment to Exxon-Mobil will lead to “increases
in hydrogen sulfide and other emissions” which will have an adverse health impact on the
African-American residents of the community surrounding the refinery. The third allegation
states that TNRCC failed to take an enforcement action against Mobil Oil’'s Beaumont Refinery
for exceedences documented on August 25 and 27,1999, SO, Monitoring Program Monthly
Report. The fourth allegation states that TNRCC failed to take an enforcement action against
Mobil Oil’s Beaumont Refinery for H,S exceedences documented in a July 15, 1999, report.
The complaint also states that TNRCC’s failure to take an enforcement action for both the SO,
and H,S exceedences “has placed residents of the affected community at a disproportionate risk
of toxic exposure in direct violation of their civil rights.” The first two allegations of the
complaint are accepted for investigation. The third and fourth allegations of the complaint are
Ve rejected.

(XY Recycled/Recyelable
% Printed with Soy/Canola ink on papar that
containg af least 50% recycled fiber
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‘ Under Title VI, a recipient of federal financial assistance may not discriminate on the

P basis of race, color, or national origin. Pursuant to EPA’s Title V1 implementing regulations,

' OCR conducts a preliminary review of Title VI complaints for acceptance, rejection, or referral:
40 C.F.R. § 7.120(d)(1). The first two allegations of the complaint meet the jurisdictional
requirements described in EPA’s Title VI regulations for investigations. First, the complaint is

-in writing. 40 CF.R. § 7. 120(b)(1). Second, the first and second allegations claim that TNRCC,
in issuing a Hydrocracker Upgrade permit to Exxon-Mobil’s Beaumont, Texas Refinery,
discriminated against members of the African American community in Beaumont, Texas, in
violation of Part 7 as described above. 40 C.F.R. § 7.120(b)(1). Third, the alleged
discriminatory acts occurred on December 2, 1999, which is within 180 days of the date on
which you filed your complaint with EPA. 40 C.FR. § 7.120(b)(2). Fourth, TNRCC was a
recipient of EPA financial assistance at the time of the alleged discriminatory acts. 40 CF.R. §
7.15. Based on these facts, the first two allegations described in the second paragraph of this
letter are accepted for investigation. :

The third and fourth allegations in the complaint fail to satisfy the timeliness requirement
in 40 C.F.R. Part 7. The exceedences on which the third allegation is based were documented on
August 25 and 27, 1999. The exceedences on which the fourth allegation is based were
documented on July 15, 1999. All of these dates are more than 180 days before the date on .
which the complaint was filed with EPA. The complainants request that EPA waive the 180 day
requirement and accept these allegations because they allege that they are continuing violations
on which TNRCC has not acted upon and, therefore, are not subject to the 180 day limit.
However, in order for a continuing violation to be timely, there has to be a discrete, documented

i act or omission by a recipient of federal funds within 180 days of the filing of a complaint. The
continuing effects of a prior act are not sufficient. Based on these facts, both allegations are
rejected for investigation. '

EPA’s Title VI regulations provide that OCR must attempt to resolve complaints
informally whenever possible 40 C.F.R. § 7. 120(d)(2). Accordingly, OCR will discuss offers to
informally resolve the complaint, and will, to the extent appropriate, facilitate an informal
resolution process with the involvement of affected stakeholders, If you are interested in an
informal resolution of the complaint, please inform Yasmin Yorker within 30 days of receipt of
this letter. Ms. Yorker can be reached at (202) 564-7296.

If you have any questions, please contact Eva Hahn by phone at (202) 564-8186, or by
mail to the U.S. EPA, Office of Enforcement and Compliance Assurance (Mail Code 2201A),
Title VI Task Force, 1200 Pennsylvania Avenue, NNW., Washington, D.C. 20460,

Sincerely,

Wy

P -
Karen D. Higginboth
Acting Direcfor  //
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cC:

Rev. Roy Malveaux

Executive Director

People Against Contaminated Environments
P.O. Box 6672

Beaumont, Texas 77705

Dr. Neil Carman _
Clean Air Program Director
Sierra Club Lone Star Chapter
P.O. Box 1931

Austin, Texas 78767

Raul Alvarez

Environmental Justice Director
Sierra Club Lone Star Chapter
P.O. Box 1931

Austin, Texas 78767

Rafael DeLeon, Associate General Counsel
Office of General Counsel (MC 2399A)

Sylvia Lowrance, Acting Assistant Administrator
Office of Enforcement and Compliance Assurance (MC 2201A)

Barry Hill, Director
Office of Environmental Justice (MC 2201A)

Gregg A. Cooke, Jr., Regional Administrator
‘EPA Region 6

Sherry Brown-Wilson, Title VI Coordinator
EPA Region 6

Gail Ginsberg, Chair
Title VI Task Force (MC 2201A)

ED_002416_00045064-00003






EPA-HQ-2018-010543

Message

From: Wilson, Adam [wilson.adam@epa.gov]

Sent: 11/15/2018 6:55:52 PM

To: Rhines, Dale [rhines.dale@epa.gov]

Subject: RE: 2018.11.9 Rev SLT RE! letter R AW DR.docx
Attachments: |  Deliberative Process /Ex.5 !
Hi Dale,

See attached. Just fine tuning at this point.i
Ex. 5 - Deliberative/Attorney-Client/ AWP

Ex. 5 - Deliberative/Attorney-Client/ AWP

Best,
--Adam

From: Rhines, Dale

Sent: Friday, November 09, 2018 1:23 PM

To: Wilson, Adam <wilson.adam@epa.gov>
Subject: 2018.11.9 Rev SLT REJ letter R AW DR.docx

Here is the South Lake Tahoe letter. | accepted your changes. Once you let me know CRFLO is good, | will send on to
LD. Thanks.
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Message

From: Rhodes, Julia [Rhodes.Julia@epa.gov]

Sent: 3/28/2018 4:55:58 PM

To: Rhines, Dale [rhines.dale@epa.gov]; Peterson, Samuel [Peterson.Samuel@epa.gov]
CC: Wilson, Adam [wilson.adam®@epa.gov]

Subject: RE: cases referred to in Norfolk response

Attachments:

Deliberative Process / Ex. 5

Ex. 5 - Deliberative/Attorney-Client/ AWP

Ex. 5 - Deliberative/Attorney-Client/ AWP

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Ottice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Wilson, Adam

Sent: Wednesday, March 28, 2018 12:22 PM

To: Rhines, Dale <rhines.dale@epa.gov>; Rhodes, Julia <Rhodes.Julia@epa.gov>
Cc: Peterson, Samuel <Peterson.Samuel@epa.gov>

Subject: RE: cases referred to in Norfolk response

Please see attached.

From: Rhines, Dale

Sent: Wednesday, March 28, 2018 10:56 AM

To: Wilson, Adam <wilson.adam@ena.gov>; Rhodes, Julia <Rhodes. julia®ena.gov>
Cc: Peterson, Samuel <Peterson.Samuel@ena.gov>

Subject: cases referred to in Norfolk response

Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client/ AWP
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Message

From: Martinez, Brittany [Martinez.Brittany@epa.gov]

Sent: 11/29/2017 1:48:45 PM

To: Rhines, Dale [rhines.dale@epa.gov]

Subject: Draft Arrowhead Letter

Attachments: Deliberative Process / Ex. 5
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Message

From: Temple, Kurt [Temple.Kurt@epa.gov]

Sent: 1/9/2018 5:12:20 PM

To: Martinez, Brittany [Martinez.Brittany@epa.gov]

CC: Rhines, Dale [rhines.dale@epa.gov]

Subject: ADEM 2013 Draft Closure Letter Full 1.8.18 (Vers. 2).docx
Attachments: Deliberative Process / EX. 5

Brittany: Please see my comments/edits attached. Still looking at the other one.

Kurt
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Message

From: Stein, Jonathan [Stein.Jonathan@epa.gov]

Sent: 10/19/2017 9:58:50 PM

To: Rhines, Dale [rhines.dale@epa.gov]

Subject: Tallasssee {1 1P

Attachments: | Deiiberative Process / EX. 5 i

| did actually just get through updating this... | think. If you want to read 31 landscape-orientated pages, go right ahead,
otherwise | think the emails | just forwarded might give a clearer snapshot.

Best Regards,

Jonathan M. Stein

Attorney Advisor

Office of General Counsel — External Civil Rights Compliance Office

U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, N.W. | Mailcode 2310A | Washington, DC 20460

202/564-2088 | Steindonsthan@epagoy

CONFIDENTIALITY NOTICE: This message may contain deliberative, attorney-client, or otherwise privileged material. Do not release
this message under FOIA without appropriate review. If you are not the intended recipient, or the employee or agent responsible to
deliver it to the intended recipient, please contact the sender and delete all copies.

Mlease comsider the arvdronmeent before printing this aeail
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Message

From: Stein, Jonathan [Stein.Jonathan@epa.gov]
Sent: 10/19/2017 9:56:42 PM

To: Rhines, Dale [rhines.dale@epa.gov]
Subject: FW: Tallassee complaint

Sevond email to Betsy
Best Regards,

Jonathan M., Stein

Artorney Advisor

Office of General Counsel - External Civil Rights Compliance Office

WA, Environmental Protection Agency

1200 Pennsyivania Avenue, MW, | Mallcode 23104 | Washington, DU 20480

JO3/564-2088 1 Stein lonathan@epa.goy

CONFIDENTIALITY NOTICE: This message moy contbain defiberotive, gtiorney-client, or otherwise privileged materiol, Do not release
this messoge under FOIA without appropriote revisw, i vou gre nol the intended recipient, or the employes or ggent responsible to

deliver i to the intended recipient, please contoct the sender and defete olf coples.

Please consider the environment before printing this email.

From: Stein, Jonathan

Sent: Thursday, August 24, 2017 2:25 PM

To: Biffl, Betsy <Biffl.Betsy@epa.gov>

Cc: McGhee, Debra <mcghee.debra@epa.gov>
Subject: RE: Tallassee complaint

DELIBERATIVE

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client /| Ex. 7(e)

Best Regards,

Jonathan M., Stein

Artorney Advisor

Office of General Counsel - External Civil Rights Compliance Office

WA, Environmental Protection Agency

1200 Pennsyivania Avenue, MW, | Mallcode 23104 | Washington, DU 20480

J0/R64-208R | Steindonathan@ena.gov

ok

CONFIDENTIALITY NOTICE: This message moy contbain defiberotive, gtiorney-client, or otherwise privileged materiol, Do not release
this message under FOIA without oppropriate review. i vou gre nol the intended recipient, or the employee or ggent responsible to

deliver i to the intended recipient, please contoct the sender and defete olf coples.

Please consider the environment before printing this email.

From: Biffl, Betsy

Sent: Thursday, August 24, 2017 1:10 PM

To: Stein, Jonathan <Sisin.lonathan@ena.eow>
Cc: McGhee, Debra <mcghes. debrafiepa.gsov>
Subject: RE: Tallassee complaint

Thank you for this, Jonathan. | don’t have time right now to read the whole thing,i Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e) |
Ex. 5 - Deliberative/Attorney-Client / EX. 7(e) i

Ex. 5 - Deliberative/Attorney-Client/ Ex. 7(e) !

Thanks,

Betsy Bifll

EPA Office of Geaeral Counsel
Civil Rights Practice Group
{262 564-338%
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From: Stein, Jonathan
Sent: Thursday, August 24, 2017 12:55 PM
To: Biffl, Betsy <Biffl. Betsvi@epa.gov>

Cc: McGhee, Debra <mozhse. debra@@ena.gov>
Subject: RE: Tallassee complaint

DELIBERATIVE
Hi Betsy,

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Ses below for detall -

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client /| Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Best Regards,

Jonathan M., Stein

Artorney Advisor

Office of General Counsel - External Civil Rights Compliance Office

WA, Environmental Protection Agency

1200 Pennsyivania Avenue, MW, | Mallcode 23104 | Washington, DU 20480

JOE/564-2088 1 Steinlonathan@epa.goy

CONFIDENTIALITY NOTICE: This message moy contbain defiberotive, gtiorney-client, or otherwise privileged materiol, Do not release
this message under FOIA without appropriote review. if vou ore not the intended recipient, or the emploves or agent responsible 1o

deliver i to the intended recipient, please contoct the sender and defete olf coples.

Please consider the environment before printing this email.

From: Biffl, Betsy

Sent: Thursday, August 24, 2017 9:32 AM

To: Stein, Jonathan <Sisin onathan@ena.eow>
Cc: McGhee, Debra <migghes debra@epa. o>
Subject: RE: Tallassee complaint

Okay, in the meantime, can you please tell me where things are with the investigation? | Ex.5 - Deliberative/Attorney-Client/AWP

Ex. 5 - Deliberative/Attorney-Client/ AWP

Thanks,

Betsy Biftl

EPA {MGice of General Counsel
Civil Rights Practice Group
{202) 564-3389

From: Stein, Jonathan
Sent: Thursday, August 24, 2017 9:00 AM
To: Biffl, Betsy <Biffl.Belsv@spa.poy>
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Cc: McGhee, Debra <mczhee.debrafepa.gov>
Subject: RE: Tallassee complaint

it that case, V'd have to say sometime next week,
Best Regards,

Jonathan M. Stain

Attorney Advisor

Otfice of General Counsel — External Civil Rights Compliance Office

LLS, Envvironmental Protection Agency

1200 Penrmvivania Avenue, NOW. | Mailcode 23108 1 Washington, DU 20460

202/564-2088 | Steinonathan@ena.goyv

CONFIDENTIALITY NOTICE: This messoge muoy contoimn deliberative, attormey-client, or otherwise privileged muoteriol. Do not relegse

i
this message under FOIA without appropriote review, If you are not the intended recipient, or the emploves or agent responsible to
defiver it to the intended recipient, please contoot the sender and delete ol coples.

Please consider the ervdronment before prioting this eroail

From: Biffl, Betsy

Sent: Thursday, August 24, 2017 8:55 AM

To: Stein, Jonathan <&izin. lonathan@ena.zow>
Cc: McGhee, Debra <mczhee.debrafepa.gov>
Subject: RE: Tallassee complaint

If you are sending it around for internal review and comment, please do not send to me until those comments are
gathered and resolved. Can you estimate when that will be?

Thanks,

Betsy Biftl

EPA (iffice of General Counsel
Civil Rights Practice Group
{202) 564-3389

From: Stein, Jonathan

Sent: Thursday, August 24, 2017 8:49 AM

To: Biffl, Betsy <Biffl.Belsv@spa.poy>

Cc: McGhee, Debra <meghee. debrafepa gov>
Subject: RE: Tallassee complaint
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P be sending a new version around today or tomeorrow to all- as D was revising already it didn’t make sense to send you
the old version on Monday.

Best Regards,

Jonathan M., Stein

Artorney Advisor

Office of General Counsel - External Civil Rights Compliance Office

WA, Environmental Protection Agency

1200 Pennsyivania Avenue, MW, | Mallcode 23104 | Washington, DU 20480

JOE/564-2088 1 Steinlonathan@epa.goy

CONFIDENTIALITY NOTICE: This message moy contain deliberotfve, ottorney-client, or otherwise privifeged moteriol. Do not release
this messoge under FOIA without appropriote revisw, i vou gre nol the intended recipient, or the employes or ggent responsible to
o

4
deliver i to the intended recipient, please contoct the sender and defete olf coples.

Fease comsider the eoviromment before priving thic eamil,

From: Biffl, Betsy

Sent: Thursday, August 24, 2017 8:48 AM

To: Stein, Jonathan <Stein lonathan®@epa.gow
Cc: McGhee, Debra <migghes. debira@ena.gov>
Subject: RE: Tallassee complaint

Hi Jonathan,

Will you please let me know when you will be able to send a readable version of the IP with the internal comments
resolved? | let you know of the problems | had reading it on July 24 and asked again this past Monday but haven’t heard
back.

Thanks,

Betsy Biffl

FPA Office of General Counsel
Civil Rights Practice Group
{2062 564-3389

i

From: Biffl, Betsy

Sent: Monday, August 21, 2017 10:56 AM

To: Stein, Jonathan <Stzinjonasthan@epa.zoey>
Subject: RE: Tallassee Complainant Outreach
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Hi Jonathan,

I'll be happy to review the questions after you get the internal comments and resolve them. In the meantime, | still
haven’t seen a readable version of the IP with those internal comments resolved. Would you please send that to me?

Thanks,

Betsy Biffl
EPA Office of General Uounsel

Civil Rights Practice Group
(2023 564-3389

From: Stein, Jonathan

Sent: Thursday, August 17, 2017 10:13 AM

To: McGhee, Debra <meghee debra@epa.gov>; Temple, Kurt <Temple Kurt@epa.gov>; Covington, Jeryl
<CovingtonJervi@epa.gov>; Biffl, Betsy <Biffl Betsy@ena.goy>

Subject: Tallassee Complainant Outreach

Hi All,

Ex. 5 - Deliberative/Attorney-Client

Best Regards,

Jonathan M. Stein
Attorney Advisor
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Office of General Counsel — External Civil Rights Compliance Office
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W. | Mailcode 2310A | Washington, DC 20460

202/564-2088 | Steinionathan@ena.gov

CONFIDENTIALITY NOTICE: This message may contain deliberative, attorney-client, or otherwise privileged material. Do not release
this message under FOIA without appropriate review. If you are not the intended recipient, or the employee or agent responsible to
deliver it to the intended recipient, please contact the sender and delete all copies.

Mlease comsider the arvdronmeent before printing this aeail
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Message

From: Stein, Jonathan [Stein.Jonathan@epa.gov]
Sent: 10/19/2017 9:56:03 PM

To: Rhines, Dale [rhines.dale@epa.gov]
Subject: FW: Tallassee complaint

See below for update | gave Betsy befors we really got into the complainant questions.
Best Regards,

Jonathan M, Stein

Artorney Advisor

Office of General Counsel —~ External Civil Rights Compliance Office

WA, Erwironmental Protection Agency

1200 Pennsyivania Avenue, MW, | Mallcode 23104 | Washington, DU 20480

JO3/564-2088 1 Stein onathan@enaaoy

CONFIDENTIALITY NOTICE: This message moy conbain defiberotive, gtiorney-client, or otherwise wrivileged materiol. Do not release
this message under FOIA without appropriote review. if vou gre nol the intended recipient, or the employes or ggent responsible to

deliver i to the intended recipient, please contoct the sender and defete olf coples.

Please consider the envirenment before printing this email.

From: Stein, Jonathan

Sent: Thursday, August 24, 2017 12:55 PM

To: Biffl, Betsy <Biffl.Betsy@epa.gov>

Cc: McGhee, Debra <mcghee.debra@epa.gov>
Subject: RE: Tallassee complaint

DELIBERATIVE

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

See below for detstl -

Ex. 5 - Deliberative/Attorney-Client /| Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client /| Ex. 7(e)
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Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Best Regards,

Jonathan M, Stein

Artorney Advisor

Office of General Counsel — External Civil Rights Compliance Office

LS, Environmental Protection Agency

1200 Pennsylvania Avenue, MW, | Mailcode 23104 | Washington, DU 20480

202/564-2088 1 Stein.lonathan@epa.goyv

CONFIDENTIALITY NOTICE: This message moy contain deliberotfve, attomey-client, or otherwise privifeged moteriol. Do not release
this messoge under FOIA without appropriote review. [f vou ore not the intended recipient, or the employes or agent responsible to

defiver i to the intended recipient, pleuse contoct the sender gnd defete ofl copies.

Fease comsider the eoviromment before priving thic eamil,

From: Biffl, Betsy

Sent: Thursday, August 24, 2017 9:32 AM

To: Stein, Jonathan <Sigindonathan@epa.goy>
Cc: McGhee, Debra <mcghee. debra@ens.gov>
Subject: RE: Tallassee complaint

Okay, in the meantime, can you please tell me where things are with the investigation?) Ex.5 - Deliberative/Attorney-Client/AWP

Ex. § - Deliberative/Attorney-Client/ AWP
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Thanks,

Betsy Biffl

FPA Office of General Counsel
Civil Rights Practice Group
{2062 564-3389

i

From: Stein, Jonathan

Sent: Thursday, August 24, 2017 9:00 AM

To: Biffl, Betsy <Biffl. Betsvi@epa.gov>

Cc: McGhee, Debra <mozhce debrafena.gov>
Subject: RE: Tallassee complaint

in that case, d have to say somstime next wask,
Best Regards,

Jonathan M. Stein

Attorney Advisor

{fice of General Counsel — External Civil Rights Compliance Office

LLS. Environmental Protection Agency

1200 Pennsylvania Avenus, LW, | Mailcode 2331048 1 Washington, DU 20460

202/564-2088 | SteinJonathan®epa.gov

CONFIDENTIALITY NOTICE: This messoge muoy contoimn deliberative, attormey-client, or otherwise privileged muoteriol. Do not relegse
ifiis messoge under FOI without approprinte review, i vou are not the intended recipdent, or the emplovee or agent responsible o

2

defiver it to the intended recipient, please contoct the sender and delete ulf copies.

lenve consider the envie t before printing this asail

From: Biffl, Betsy

Sent: Thursday, August 24, 2017 8:55 AM

To: Stein, Jonathan <Stzinonathan@eps.gov>
Cc: McGhee, Debra <mcghee debrai@epa.gov>
Subject: RE: Tallassee complaint

If you are sending it around for internal review and comment, please do not send to me until those comments are
gathered and resolved. Can you estimate when that will be?

Thanks,
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Betsy Biffl

FPA Office of General Counsel
Civil Rights Practice Group
{2062 564-3389

From: Stein, Jonathan

Sent: Thursday, August 24, 2017 8:49 AM

To: Biffl, Betsy <Biffl. Betsv@epa.gov>

Cc: McGhee, Debra <mozhce. debrafena.gov>
Subject: RE: Tallassee complaint

'l be sending a new version around today or tomorrow 1o all- as D was revising alrsady i1 didn’t maks sense 10 send you
the old version on Monday.

Best Regards,

Jonathan M, Stein

Artorney Advisor

Office of General Counsel —~ External Civil Rights Compliance Office

LS, Ervvironmental Protection Agency

1200 Pennsvivania Avenue, MW, | Mailcode 23104 | Washington, DU 20460

J0/R64-2008R | Stein lonathan@epa.gov

CONFIDENTIALITY NOTICE: This message moy contbain defiberotive, gtiorney-client, or otherwise privileged materiol, Do not release

this message under FOIA without appropriote review. if vou ore not the intended recipient, or the emploves or agent responsible 1o
defiver it to the intended recipient, please contoct the sender and delste olf coples.

Fease comsider the envirenment before pristing this email

From: Biffl, Betsy

Sent: Thursday, August 24, 2017 8:48 AM

To: Stein, Jonathan <5isin. lonathan@epa.gov>
Cc: McGhee, Debra <migghes. debra@enagoy>
Subject: RE: Tallassee complaint

Hi Jonathan,
Will you please let me know when you will be able to send a readable version of the IP with the internal comments

resolved? | let you know of the problems | had reading it on July 24 and asked again this past Monday but haven’t heard
back.
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Thanks,

Betsy Biffl

EPA Office of General Uounsel
Civil Rights Practice Group
(202) 564-3389

From: Biffl, Betsy

Sent: Monday, August 21, 2017 10:56 AM

To: Stein, Jonathan <Sigindonathan@epa.goy>
Subject: RE: Tallassee Complainant Outreach

Hi Jonathan,

I'll be happy to review the questions after you get the internal comments and resolve them. In the meantime, I still
haven’t seen a readable version of the IP with those internal comments resolved. Would you please send that to me?

Thanks,

Betsy Biffl
EPA Office of General Counsel
Civil Rights Practice Group

(202) 564-3389

From: Stein, Jonathan

Sent: Thursday, August 17, 2017 10:13 AM

To: McGhee, Debra <meghes debra@epa.sov>; Temple, Kurt <Temple Kurt@epa.goy>; Covington, Jeryl
<Cowingtonervi@eps.gov>; Biffl, Betsy <Biffl. Belsv@iepa.sow>

Subject: Tallassee Complainant Outreach

Hi All,

Ex. 5 - Deliberative/Attorney-Client
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Ex. 5 - Deliberative/Attorney-Client

Best Regards,

Jonathan M. Stein

Attorney Advisor

Office of General Counsel — External Civil Rights Compliance Office

U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, N.W. | Mailcode 2310A | Washington, DC 20460

202/564-2088 | Steinlonathan@ensaoy

CONFIDENTIALITY NOTICE: This message may contain deliberative, attorney-client, or otherwise privileged material. Do not release
this message under FOIA without appropriate review. If you are not the intended recipient, or the employee or agent responsible to
deliver it to the intended recipient, please contact the sender and delete all copies.

Tease consider the environment before printing this email.
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Message

From: Martinez, Brittany [Martinez.Brittany@epa.gov]

Sent: 1/8/2018 5:34:13 PM

To: Temple, Kurt [Temple.Kurt@epa.gov]

CC: Rhines, Dale [rhines.dale@epa.gov]

Subject: Draft Updated Dothan and Arrowhead Letters-in track changes **For Review**
Attachments:

Deliberative Process / Ex. 5
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Message

From: Rhines, Dale [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=469A919F86CF4F94AE3710AE6BAB18C6-RHINES, DAL]
Sent: 2/14/2019 6:39:19 PM

To: Khan, Zahra [Khan.Zahra@epa.gov]
Subject: ECRCO IP Framework DR DM _ KTT comments 2019.02.07.docx
Attachments: ' Deliberative Process /EX. 5 i

As you can see, it is still a draft, but see what you might find useful for your IP.
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Message
From: Rhines, Dale [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=469A919F86CF4F94AE3710AE6B4B18C6-RHINES, DAL]
Sent: 10/29/2018 12:34:59 PM
To: Wilson, Adam [wilson.adam@epa.gov]
Subject: Revised DR 2018.10.10 Recipients Rejection of Admin Complaint 09D-17-R9 DR aw.docx
Attachments: = =

Deliberative Process / Ex. 5

Adam, . !
I have revised the letter considerably: Ex. 5 - Deliberative/Attorney-Client i Also updated
the JR.
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Message

From: Rhines, Dale [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=469A919F86CF4F94AE3710AE6BAB18C6-RHINES, DAL]
Sent: 12/7/2018 7:29:38 PM

To: Temple, Kurt [Temple.Kurt@epa.gov]

Subject: 2018 12 7 ADEM Preliminary Findings and Concerns Ltr to RECIPIENT 16R-17-R4 CLEAN KT DR.docx
Attachments: | Deliberative Process [ Ex. 5
Kurt,

| found a couple of typos and added the language Lilian was seekingi Deliberative Process / Ex. 5 | | thought | would read
once more, maybe we can send it to her around 3:30 or so?
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Message

From: Peterson, Samuel [Peterson.Samuel@epa.gov]

Sent: 9/21/2017 6:56:23 PM

To: Wade Merritt [WCM@®@spain-gillon.com]

CC: Rhines, Dale [rhines.dale@epa.gov]; Covington, Jeryl [Covington.Jeryl@epa.gov]

Subject: RE: EPA/ECRCO requests an opportunity for a telephone conversation with your client, JCDH

Attachments: 2017-039-21-Date Stampped Redacted Complaint.pdf

Mr. Merritt,

| appreciate your prompt response and as you have requested, please find attached, a date-stamped (February 6, 2015)
redacted copy of Complaint 03R-15-R4 (JCDH/ABC Coke, Inc.). The Complaint was redacted consistent with the
determination that the withheld material is exempt from disclosure under Exemption 6 of the FOIA.

Additionally, please provide me with the identities of the attendees also the dates and times, preferably during the next
two weeks, when you and your clients will be available to teleconference with ECRCO.

I look forward to meeting with you.
Thank you.

Regards,

Samuel Peterson,

Equal Opportunity Investigator

U.S. Environmental Protection Agency

Office of General Counsel/External Civil Rights Compliance Office
1200 Pennsylvania Avenue, N.W.

Mail Code 2310A

Washington, DC 20460

(202) 564-5393

peterson.samuel@epa.gov

From: Wade Merritt [mailto:WCM@spain-gillon.com]

Sent: Thursday, September 21, 2017 12:14 PM

To: Peterson, Samuel <Peterson.Samuel@epa.gov>

Cc: David Maxey <DSM@spain-gillon.com>

Subject: FW: EPA/ECRCO requests an opportunity for a telephone conversation with your client, JCDH

Good morning, Mr. Peterson. Thank you for your email. As you know, for the last several years | have been attempting
to obtain (among other things) a date-stamped copy of Complaint No. 03R-15-R4. As stated in the EPA’s attached letter
dated September 29, 2016, that document should be produced. Please let me know when | can expect to receive a date-
stamped copy of Complaint No. 03R-15-R4. | look forward to speaking with you.

Sincerely,
Wade Merritt
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Wade €. Merritt

Phone: #05-581-6266

Fax: 205-324-8868

Email: wem@spain-gillon.com

Spain & Gillon, LLC
2117 Second Avenue North
Birmingham, Alabama 35203

www.spaingillon.com

CONFIDENTIALITY, ATTORNEY-CLIENT PRIVILEGE, AND WORK PRODUCT NOTICE: This communication contains information that is
confidential and may be subject to the attorney-client privilege or is attorney work product. If yvou receive this communication in error,
please notify the sender immaeadiately by electronic mail. Please delete the message received in error from your computer, destroy all
copies {paper or electronic), and do not otherwise copy, disclose, or distribute it

From: Peterson, Samuel [mailto:Peterson.Samuei@enn.sov]

Sent: Wednesday, September 20, 2017 11:38 AM

To: Wade Merritt <& ChM@spairegillon.com>

Cc: Dorka, Lilian <Dorka. Lilan@epa.gowv>; Rhines, Dale <rhines.dale@epa.pov>; Covington, Jeryl
<Covingtonlenvi@ena o>

Subject: EPA/ECRCO requests an opportunity for a telephone conversation with your client, JCDH

Mr. Merritt:

The Environmental Protection Agency (EPA) External Civil Rights Compliance Office (ECRCO) would like to
schedule a telephone conference with your client, the Jefferson County Department of Health (JCDH) regarding
EPA Title VI Case File Nos. 03R-15-R4 (JCDH/ABC Coke, Inc.) and 08R-15-R4 (JCDH/Walter Coke, Inc.) to
discuss the current status of each complaint and the ECRCO case resolution process.

JCDH was notified that ECRCO accepted the above complaints for investigation on March 6, 2015 and August
10, 2015 respectively.

We will be contacting you to request your assistance to secure available dates and times to schedule the
teleconference, and would appreciate it if you could identify any JCDH personnel needed to attend, in advance
of the meeting date.

Thank you.

Regards,

Samuel Peterson,

Equal Opportunity Investigator

U.S. Environmental Protection Agency
Office of General Counsel/External Civil Rights Compliance Office
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1200 Pennsylvania Avenue, N.W.
Mail Code 2310A

Washington, DC 20460

(202) 564-5393

peterson. samuel(@epa.gov
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LAW DFFRCE OF

AVID A. LUDDER

& Preedrssinnd Limited Dinkil

February §, 2018

Overnight Delivery

Ms. Helena Wooden-Aguilar, Assistant Director
Office of Civil Rights

Mail Code 1201 A - Roomn 2430

1.5, Fnvironmental Protection Agency

1200 Pennsylvania Avenue, N.W.

Washington, D.C. 20460

Re:  Titde Vi Civil Rights Complaint
Jefferson County Department of Health
Maior Source Operating Permit No. 4-07-0001-03
ABC Coke, A Division of Drummend Company, inc.
Jefferson County, Alzsbama

Dear Ms. Wooden-Aguilarn

This Complaint is filed pursuant to Title VI of the Civil Rights Act of 1964, 42 US.C 8%
2000d 1o 2000d-7, and 40 CF.R, Part 7. 40 C.F.R. § 7.35(b) provides:

A recipient {of EPA financial assistance] shall not use criteria or methods of
administering its program which have the effect of subjecting individuals 1o
diserimination because of their race, color, national origin, or sex, or have the
effect of defesting or substantially impairing accomplishment of the objectives of
the program with respect to individuals of a particular race, color, national origin,
Or $8X.

Complainants allege that the Jefferson County Department of Health (JCDH) violated
Title VI and FPA’s implementing regulations by issuing, on August 1, 2014, Major Source
Operating Permit No, 4-07-0001-03 authorizing ABC Coke, A Division of Drammond
Company, Inc. to operate a major source of air pollution in Jefferson County, Alabama which has
the effect of adversely and disparately impacting African-American residents in the adjacent
COTRITIURILY.

Complainants request that the EPA Office of Civil Rights accept this Complaint and
conduct an investigation to determine whether JCDH vivlated Title VI of the Civil Rights Act of
1964, 42 1.8.C. § 20004 to 2000d-7, and 40 C.F.R. Part 7. ¥ a vicktion is found and JCDH is
unable to demonstrate a substantial, }egitimawjubtiﬁcatian for its action and to voluntanly
implement a less discriminatory alternative that is practicable, Complainants petition EPA
initiate proceedings 1o deny, annul, suspend, or ierminate EPA financial assistance to JCDH.

9150 MeDougal Court » Tallabassee » Flovids 323124208 » Telephone 856-386-3671

e s

Facsioile 267-873-584% » Famail DovidaALudderfenvire-lawyercom » Web worw eavire-lawyer com
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L. Title VI Backeround

“Frequently, discrimination results from policies and practices that are neutrsl on their
face, but have the effect of discriminating.” Interim Guidance for Investigating Title VI
Administrative Complaints Challenging Permits (EPA, Feb. 5, 1998 (“futerim Guidanee™) at 2
(footnote omitted); Draft Revised Guidanee for Investigaiing Tide VI Administrative Complaints
Challenging Permits, 85 Fed. Reg. 39667, 39680 (2000} (*Draft Guidance™.! *Factally-neutral
policies or practices that result in discriminatory effects violate EPA’s Title VI reguifations unless
it 1s shown that they are justified and that there is no less discriminatory alternative.” Interim
Ciuddance at 2.

A vompleie or properly pleaded complaint must (1) be in writing, signed, and provide an
avenue for contacting the signatory {e.g., phone number, address); (2) deseribe the alleged
discriminatory aci(s} that violates EPA’s Title VI regulstions (f.e., an act that has the effect of
discriminating on the basis of race, color, or national origin); (3} be filed within 180 calendar
days of the alleged discriminatory act(s); and {4) identify the EPA financial assistance recipient
that 1ok the alleged discriminatory act{s). fnterim Guidance at 6, Drafi Guidance, 65 Fed. Reg.
at 39672. In order to establish a prima facie case of adverse disparate impact, EPA must
determine that {1} a causal connection exists between the recipient’s facially neutral sction or
practice and the alleged impact; {2} the alleged impact is “adverse;” and (3) the alleged adversity
imposes a disparate impact on an individual or group protected under Title VI Yerkwood
Landfill Complaint Decision Document, EPA OCR File No. 28R-99-R4 (July 1, 2003) at 3; New
York City Envtl. Justice Alliance v. Giuliani, 214 F.3d 65, 69 {2nd Cir. 2000, Draft Policy
Fapers Released for Public Comment: Title VI of the Civil Rights Act of 1964 Adversity awd
Compliance With Environmental Health-Based Thresholds, and Role of Complainens and
Recipients in the Title VT Complainis and Resolution Process, 78 Fed. Reg. 24739, 24741 {2013,

“If a preliminary finding of noncompliance has not been successfully rebutted and the
disparate impact cannot successfully be mitigated, the recipient will have the opportunity to
‘ustify’ the decision 1o issue the permit notwithstanding the disparate impact, based on the
substantial, legitimate interests of the recipient.” fterim Guidance at 11. See Draft Guidance,
63 Fed. Reg. at 39683, “Merely demonstrating that the permit complies with applicable
environmental regulations will not ordinarily be considered a substantial, legitimate justification.
Rather, there must be some articulable value to the recipient in the permitted activity.” Iwrerim

Guidunce at 11, “[A] justification offered will not be considered acceptable if it is shown that a

' On June 27, 2000, EPA published Draft Revised Guidance for Investigating Title VI
Administrative Complaints Challenging Permity, 65 Fed, Reg, 39667-39687 (2000). The
Preambile to the Draft Guidance states that “{o]nee the Draft Revised Guidancs for Investigating
Fitle Vi Administrative Complaints s final, it will replace the Interim Guidance for Investigating
Title VI Adminisirative Complainis Challenging Permits (Interim Guidance) issued in February
19987 635 Fed. Reg. at 39650, The Drafi Guidance has never been made final and consequently,
the Interim Guidance issued in February 1998 has not been replaced.

¥
L
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less discriminatory alternative exists. I a less discriminatory alternative is practicable, then the
recipient must implement it to avoid & finding of noncompliance with the regulations.” Jd. See
Diraft Guidanee, 65 Fed. Reg. at 39683,

“In the event that EPA finds discrimination in a recipient’s permitting program, and the
recipient is not able to come into compliance voluntarily, EPA s required by its Title VI
regulations to initiate procedures to deny, annul, suspend, or terminate EPA funding.™ Interim
Guidance at 3 {footnotes omitted) {citing 40 CF.R. §§ 7.1158{e), 7.130(b}, 7.110{ch. "EPA also
may use any other means authorized by law io obtain compliance, inchuding referring the matter
to the Department of Justice {DO) for litigation. In appropriate cases, DOJ may file suit seeking
injunctive relief™ Jd.

1. Complainants

“A person who believes that he or she or a specific class of persons has been
discriminated against in violation of this part may file a complaint. The complaint may be filed
by an authorized representative.” 40 CF.R. § 7.120(a).

The names, addresses and telephone numbers of the persons making this complaint are as
follows:

* The Draft Guidanee purports to establish more stringent “standing” requirements than
are presently contained in 40 C.F.R. § 7.120(a). The former authorizes the following persons to
file a discrimination complaint:

(a) A person who was allegedly discriminated against in violation of
EPA s Title VI regudations;

{b} A person who is a member of a specific class of people that was
allegedly discriminated against in violation of EPA’s Title VI regulations; or

{€} A party that is authorized to represent a person or specific class of
people who were allegedly diseriminated against in violation of EPA’s Title VI
regulations.

Id., 65 Fed. Reg. at 39672. Neotahly, the Drafi Guidance requires that a complainant be the
victim of the alleged diserimination or a member of the protected class that is the vietim of
discrimination against. The Draft Guidanee omits the option in 40 C.F.R. § 7.120(a) that any
person - including a person who is not a member of 2 protected class — who believes that a
specific class of persons has been discriminated against in violation of 40 C.F.R. Part 7 may file
a complaint. An agency construction of its regulations that is inconsistent with the plain
language of those regulations is unlawful. Legal Envil. Assistance Found., Inc. v. S Envil.
Prot. Agency, 276 F.3d 1253, 1263 (1 11h Cir. 2001); Sierra Club v. Johnson, 436 F. 3d 1269,
1274 {1 1th Cir. 2006).
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CGASP

Stacie M. Propst, Execative Director
732 Montgomery Highway #4035
Birmingham, AL 35216

Phone (203) 541-3746

Creaster Birmingham Ministries
Seott Douglas, Executive Director
23604 12th Avenue North
Birmingham, AL 35234

Phone (203) 326-6821

PANIC (People Against Neighborhood
Industrial Contamination)

Charlie Powell, President

7727 Tih Avenue South

| Ex. 6/ Ex. 7(c) - Privacy !

Ex. 6/ Ex. 7(c) - Privacy !

_ Birmineham, AL 35204
Ex. 6/ Ex. 7(c) - Privacy i

Ex. 6 / Ex. 7(c) - Privacy

. Birmingham, AL 35‘2{}?’
{ Ex. 6/ EX. 7(c) - Privacy |

| Ex. 6/Ex. 7(c) - Privacy

Hirmingham, AL 35207
Ex. 6 / Ex. 7(c) - Privacy |

E Ex. 6 / Ex. 7(c) - Privacy

Bimingham, AL_35207
| Ex. 6/ Ex. 7(c) - Privacy !

Ex. 6 / Ex. 7(c) - Privacy

_Yarram, AL 35217
Ex. 6 / Ex. 7(c) - Privacy

| Ex. 6/ Ex. 7(c) - Privacy

i Bimungham, AL 35211

Ex. 6 / Ex. 7(c) - Privacy

Ex. 6/ Ex. 7(c) - Privacy

Birmingham, AL 35207
i Ex. 6/Ex. 7(c) - Privacy i

Ex. 6 / Ex. 7(c) - Privacy

Biuminghem, Al 33207
Ex. 6/ Ex. 7(c) - Privacy

Ex. 6/ Ex. 7(c) - Privacy

Birmingham, AL 35207
Ex. 6 / Ex. 7(c) - Privacy

Ex. 6 / Ex. 7{c) - Privacy

Birmngham, AL 35207

Ex. 6 / Ex. 7(c) - Privacy

| Ex. 6/Ex. 7(c) - Privacy

T Hirminsham, AL 35207

Ex. 6/ Ex. 7(c) - Privacy |

| Ex. 6/EXx. 7(c) - Privacy

| Birmingham, AL 35215

i Ex. 6/ Ex. 7(c) - Privacy !

| Ex. 6/ Ex. 7(c) - Privacy

Birmingham, AL 35207

| Ex. 6/ Ex. 7(c) - Privacy |
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Ex. 6 / Ex. 7(c) - Privacy

. Tarrant, AL 33217 Hirmineham, AL IS
| Ex. 6/ Ex. 7(c) - Privacy !

Ex. 6 / Ex. 7(c) - Privacy

Ex. 6 / Ex. 7(c) - Privacy

Ex. 6 / Ex. 7(c) - Privacy

- Tarmant, AL 35217 ~---Irondale. AL 33210
| Ex. 6/ Ex. 7(c) - Privacy | i Ex. 6/ Ex. 7(c) - Privacy

Ex. 6 / Ex. 7(c) - Privacy

Rirmuneham, A 35205

Ex. 6 / Ex. 7{c) - Privacy

Several of the foregoing Complainants are African-Americans who live within 1.0 mile of
the ABC Coke facility and whe believe that they have been discriminated againgt by JCDH in
violation of Title V1and 40 C.F.R. Pant 7. A few of the Complainants are members of the
African-American race whe, though not themselves discriminated apainst by JCDH, believe that
African-Americans as a elass have been discriminated against by JCDH in viclation of Title VI
and 40 C.F.R. Part 7. In addition, several of the Complainants are not members of the African-
American raee who, though not themselves discriminated against by JCDH, believe that African-
Americans have been discriminated against by JCDH in violation of Title V1 and 40 C.F R, Part
7. The undersigned is the authorized representative of the Complainants. All contacts with the
Complainants should be made through the undersigned or with the express permission of the
undersigned.

1§, Recipient

EPA awards granis on an annual basis to many state and local agencies that
administer continuing environmental programs under EPA’S statutes. Asa
condition of receiving funding under EPA’s continuing envirommental program
grants, recipient agencies must comply with EPA’s Title Vi regulations, which are
incorporated by reference into the grants. EPAs Title V1 regulations definea
“Irleciplent” as “any state or its political subdivision, any instrumentality of a
state or its political subdivision, any public or private agency, institution,
organization, or other entity, or any person 1o which Federal financial assistance 18
extended directly or through another recipient .. .7 Title V1 creates for recipients
a nondiscrimination ebligation that is contractual in nature in exchange for
accepting Federal funding. Acceptance of EPA funding creates an obligation on
the recipient to comply with the regulations for as long as any EPA funding 15
extended.

L
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Under amendments made to Title V1 by the Civil Rights Restoration Act of 1987,
a “program” or “activity” means all of the operations of a department, agency,
special purpose district, or other tastrumentality of a state or of a loeal
government, any part of which iy extended Federal financial assistance.

Therefore, unless expressly exempted from Title VI by Federal statute, all
programs and getivities of a department or agency that receives EPA funds are
subject to Title Vi, including those programs and activities that are not
EPA-funded. For example, the issuance of permits by EPA recipients under solid
waste programs administered pursuant to Subtitle D of the Resource Conservation
and Recovery Act {which historically bave not been grant-funded by EPA), or the
actions they take under programs that do not derive their authority from EPA
statutes {e.g., state environmental assessment requirements), are part of a program
or activity covered by EPAs Titde VI regulations if the recipient receives any
funding from EPA.

Iterim Guidunce at 7-3 {footnotes omitted),
As shown in Table 1 below, JCDH was a recipient of financial assistance from EPA at
the time of the alleged discriminatory act and remains a recipient of financial assistance from

EPA,

I¥. Discriminatory Act

The alleged discriminatory act is the issuance (renewal} of Major Source Operating
Permit No. 4-07-0001-03 by JCDH on August 11, 2014.° The permit authorizes ABRC Coke, A
Division of Drummond Company, Inc., to operate a major source of air pollution. The ARC
Coke facility is located at Alabama Street and Huntsville Avenue in Tarrant, Jefferson County,
Alabamz approximately 1.9 miles northwest of the Birmingham-Shuttlesworth International
Adrport (approximately Latitude 33.582714° North, Longitude 86.780429” West), See igure 1,

* “Cenerally, permit renewals should be treated and analyzed as if they were new facility
permits, since permit renewal is. by definition, an oceasion 1o review the overall operations of a
permitted facility and make any necessary changes.” Interim Guidance st 7,

&
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Figure 1
Lecation of ABC Coke Facifity in Jefferson County, Alabama

The ABC Coke facility was constructed in 1918 and has been in operation ever since. The
facility has been owned by Drummond Company, Inc. since 1985, The facality produces coke
and coke by-products that are sold or used in the coking process. ABC Coke is the largest
merchant producer of foundry coke in the United States. The facility includes 132 coke ovens
with an annual capacity of 730,000 tons of saleable coke. In 2012, ARC Coke produced 731,611
tons of coke. The facility includes a utilities production facility consisting primarily of three
boilers that burn primarily coke oven gas. The facility operates 24 hours per day, 7 days per
week, and 32 wecks per vear.

Some of the emissions from the ABC Coke facility (estimated and reported by ABC
Coke) are shown in Tables 2,3, and 4, '
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Table 2

Toxicihazardous Alr Pollutant Emissions from ABC Coke
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Y. Adverse Impacts

A densely populated residential community is located adjacent to the ABC Coke facility
and outlined in red in Figure 2.

Figure 2
Proximity of Residential Community to ABC Coke Facility
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The adverse impacts suffered by residents from the activities authorized by Major Source
Operating Permit No. 4-07-0001-03 include the following:

A Frequent emissions of particulate matier from the ABC Coke facility that result in
deposition of particulate matter on personal and real property, including homes, porches,
vehicles, laundry, vards and gardens.

B. Frequent emissions of edors from the ABC Coke facility that are unpleasant, tend
to lessen human food and water intake, interfere with sleep, upset appetite, produce irritation of
the upper respiratory tract, or cause symptoms of nauses,

C. Frequent emissions of particulate matter, volatile organic carbons, and foxic
contaminants from the ABC Coke facility that result in respivatory irritations, sinus headaches
and infections, and exacerbation of symptoms of Chronic Obstructive Pulmonary Disease
(COPD) and asthma.

A3 Frequent emissions of toxic air contaminants that result in the presence in the
outdoor atmosphere of one or more carcinogenic air contaminants in such quantities and duration
as are, or tend to be, injurious to human health*

E. Frequent emissions of toxic air contaminants that result in contamination of soil.

F. Frequent emissions of air contaminants that result in increased risk of low birth
weight and pre-term births.”

(3. Reduced property values,

In addition to being impacted by the emissions from ABC Coke, residents are also
expuosed 1o the emissions of air contaminans from the facilities of Walter Coke, Inc., Nucor Steel
Birmingham, Inc., Akzo Nobel Coatings, Inc., American Cast Tron Pipe Co., Bermeo Aluminum,
and others. The emissions of air contaminants from all of these facilities create a cumulative

* Neither JCDH nor ABC Coke has performed modeling or monitoring of air toxics near
the ABC Coke facility. JCDH and EPA have performed monitoring of alr toxies at other
incations, the closest of which is approximately 1.5 miles from ABC Coke. U.S. Environmental
Protection Agency - Regmn 43, Narﬁz Emnmgizam Air T»:mcs Xivk ésse&.&menz (\fim‘ "’{}'Z "s) at 36,

* Porter, Travis R. et al, Spatioternporal association between birth oumtcomes and coke
production and steel making f&czhum in fkldbam&, USA:a ! CrOSS- ~sectional study, Environmental

Healtir 2014 1383, available ar b
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fied above. See Figures 3
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Significant Air Pollution Sources Near ABC Coke
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V1i. Disparate Impacts

The adverse impacts described above have fallen and continue to fall disparately upon
mermbers of the African-American race. This is illustrated below by comparing the 2010 local
census data to Jefferson County and Alabama census data. In all of the State of Alabama, the
percent Black or African-American Alone population in 2010 was 26.2%. The percent Black or
African-American Alone population in all of Jefferson County in 2010 was 42.0%.

Figure 5 and Table § show the racial demographics of the residential area closest to ABC
Coke. The percent Black or African-American Alone population in these census block groups
range from 48.3% to 90.06%. The aggregate average is 66.7%.

Figure 5
Census Block Groups near ABC Coke

o
(4]
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Table 5
2018 Census Block Group Data near ABC Coke
Tract.Block Group | 4,01 403 4.04
Total Papulation 619 TRE 478
Blach or African- -~ o ‘ " - ey
Ameriean Alone 51 20.06% 763 89.2% 427 3 A
Tract.Bleek Group 109.41 89402 199.03
Total Populatinn &18 56 596
Biack or African- 380 61.8% 254 8.3% 320 53.9%
American Aloge
Tract.Black Group 168.64 105,05 109.06
Towal Populntion 1,050 71 684
Black or African- 679 §4.7% 372 5.3% | 427 62.4%
American Alone
: v TOTAL (Al Selected
Tract.Block Group 1067 Block Groups)
Total Population 807 6,872
Black or African- s o ‘ sy
American Alone 463 57.4% 4,586 BT %

Table 6 shows the racial demographics within 1.0 mile {65.2% Black), 3.0 miles {66.1%
Black), and 6.0 miles (57.8% Black) of ABC Coke.

Figure 6 shows those Census Bock Groups in Jefferson County having a percent Black or
African-American Alone population greater than the County average (i.e., »42.0%). Figure 7

shows those Census Bock Groups in Jefferson County having a percent Black or African-
American Alone population greater than 50.4% (f.¢., 20% higher than the County average).

16
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US Census 2010 Race Ethnicity Comparison

Table 6

Geography: 1 Mile: ABC Coke, 3 Miles: ABC Coke, 6 Miles: ABC Coke

Date: February 1, 2015

Census 2010 Demographics:

Total Pogulation

Race ansd Bthnicity
Armmerican Indian

Asian

Black

Hawailan/Pacific Istander
White

Other

Multi-Race

Hispanic Ethnicity
Wot of Hispanic Ethnicity

Race of Hispanics
Hispanics

Amerivan Indian

Asian

Black

Hawalian/Pacific Isiander
White

Other

Muiti-Race

Race of Non Hispanics
Non Hispanics

Arnerican Indian

Asian

Black

Hawailan/Pacific Islander
White

ther

Midti-Race

& 2018, by Exparian

© 2015 Alteryx, Ing. indne, CA ] BBR-835-4274 |

0.8%
§.2%:
§5.2%
0.5%
22.3%
4, 1%
1.6%

7.6%
92.3%

315

7. 3%
3.0%
2.3%
3.4%
35.9%
B3.9%
5.1%

3818
G.3%:
0.3%

TU.3%
{1.2%
27.4%
.0%
1.3%

17

2L,870

3, 3%
3, 3%
66.1%
0.2%:
27.5%
4. 0%
1.2%

5. 3%
93.86%

1,651
1.6%
0. 0%,
3.8%
1.6%
25. 1%
£3.0%
4.6%

24,219
(3,389
8.53%

O A%
3.1%
28 T%
3.0%
D.5%

144 837

.3%
.70
57.8%
0.0%
37.8%;
2.1%

115

3.8%

95.1%

5,620
1.0%
0.0%
4.59%
L.0%

35.5%:
B4.3%
5.0%

138,017
5. 2%
0.7%

589, 9%
0 0%
37,8%
4.0%
0.9%
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Figure 6
Census Bloek Groups in Jefferson County, Alabama Greater
than 42.0% Black or African-American Alone (County Average)

18
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Figure 7
Census Block Groups in Jefferson County, Alabama
Greater than 50.4% Black or African-American Alone

19
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Vil. JCDH Authority

EPA guidance provides that “OCR will accept for processing only those Title V]
complaints that include at least an allegation of a disparate impact concerning the types of
imnpacts that are relevant under the recipient’s permitting program.” fnterim Guidance at &, Draft
Guidance, 65 Fed. Reg. at 39678, “In determining the nature of stressors (e.g.. chemicals, noise,
odor} and impacts o be considered, OCR would expect to determine which stressors and impacts
are within the recipient’s authority to consider, as defined by applicable laws and regulations.”
Draft Guidance, 65 Fed. Reg. a1 39678, See id., 65 Fed. Reg. at 39670, 39671, Complainants
submit that both the fterim Guidance and Draft Guidance are wrong as a matter of law on this
point.

40 C.F.R. § 7.30 provides that *{n}o person shall . . . be subjected 10 discrimination under
any program or activity receiving EPA assistance on the basis of race . . .7 In addition, 40
C.F.R. § 7.35(k) provides that “[a] recipient shall not use criteria or methods of administering its
program or activity which have the effect of subjecting individuals to discrimination because of
their race . . .70 To establish discrimination under these provisions, EPA must find that “first, 2
facially neutral policy casts an effect on a statutorily-protected group; second, the effect is
adverse; and finally, the effect is disproportionate.” Sondoval v, Hagan, 197 F.3d 484, 308 (11th
Cir. 1999} (citing Elston v. Talladega County Bd of Educ., 997 F.2d 1394, 1407 (11th
Cir, 1993, revs 'd on other grounds, dlexander v. Sandoval, 532 1L8. 275 (2001}, In Sandoval,
the Director of the Alabama Depariment of Public Safety had imposed an English-only language
requirement for giving driver’s license examinations. Sandoval sued contending that the
requirement violated Title VI of the Civil Rights Act of 1964, The Court held that Sandoval was
correct ~ the English-only language reguirement resulted in discrimination based on national
origin because “the inability to drive a car adversely affects individuals in the form of lost
economic opportunities, social services, and other quality of life pursuits.” Jd. Although these
adverse effects were not within the authority of the Department to consider, the Court recognized
them as sufficient to establish disproportionate adverse effects on a group protected by Title VL

As discussed below, JCDH has express authority vnder the Jefferson County Board of
Health Alr Pollution Control Rules and Regulations to regulste air pollution sources that may
cause odors, emission of particulates, emission of air toxics. JCDH does not, however, have
express authority to address reductions in propenty values that oflen oceur as a consequence of
industrial operations. Nevertheless, the permits granted by JCDH which authorize the operation
of the ABC Coke facility bave had the dispropontionate adverse effect of subjecting persons of a
protected race to reductions in the value of their property. This adverse economic effect is
cognizable under Titde V1, notwithstanding EPA’s conirary pronouncements in the Inferim
Guidance and Drafi Guidance. To hold otherwise would contravene Sandovef and allow the
Board of Health and similar local agencies to define what is aud is not sctionable discrimination
under Title VI, thereby frustrating the purpose of Title V1L

T
o
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A, Particulate Emissions

The Jefferson County Department of Health has ample authority to control particulate
ernissions and deposition on buildings and other places and things. For example. Jefferson
County Air Pollution Control Rules and Regulations, Part 1.13 provides:

No person shall permit or cause air polhution, as defined in Part 1.3 of this Chapter
by the discharge of any air contaminants for which no ambient air quality
standards have been set under Section 1.7.1,

“Air pollution”™ means “the presence in the outdeor atmosphere of one or more air
contaminants in such guantities and duration as are, or tend to be, injurious to human health or
welfare, animal or plant life, or property, or would interfere with the enjoyment of life ar
property throughout the County and in such territories of the County as shall be affected
thereby.” Jefferson County Air Pollution Control Rules and Regulations, Part 1.3.

An “air contaminant” is “any selid . . . matter . . . » from whatever source.” Jefferson
County Alr Pollution Control Rules and Regulations, Part 1.3. Total Suspended Particulates
(including particulate metier greater than 10 microns) are among the many air contaminants
emitied into the air by ABC Coke. No “ambient air quality standards™ have been set for these air
contaminants under Jefferson County Air Pollution Control Rules and Regulations, Section 1.7.1.

In addition, Jefferson County Alr Pollution Contral Rules and Regulations, Part 6.2
pravides:

6.2 Fugitive Dust.

6.2.1 No person shall cause, suffer, allow, or permit any materials o be
handled, transported, or stored; or a bui lding, its appurtenances, or a road to be
used, constructed, altered, repaired or demolished without taking reasonable
precautions to prevent particulate matter from becoming airborne. Such
reasonable precautions shall inchude, but not be limited to, the following:

{a) Use, where possible, of water or chemicals for control of dust in the
demolition of existing buildings or structures, construction operations, the grading
of roads or the clearing of land;

{1} Application of asphalt, oil, water, or suitable chemicals on dirt roads,
materials stock piles, and other surfaces which create airborne dust problems; and

{3 Installation and use of hoods, fans, and {Bhric Bliers {or other suitable
comrol devices) to enclose and vent the bandling of dust materials. Adeguate
containment methods shall be emploved during sandblasting or other similar
operations.

6.2.2 Visible Emissions Restrictions Bevond Lot Line. No person shall
cause or permit the discharge of visible fugitive dust emissions beyond the lot line
of the property on which the emissions originate,
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n addition, Jefferson County Alr Pollution Control Rudes and Regulations, Part 6.2.3
provides:

When dust . . . escapefs] from a building or equipment in such a manoer and
amount as o cause & nuisance or to viokate any rule or regulation, the Health
Officer may order that the building or equipment in which processing, handling
and storage are done be tightly closed and ventilated in such a way that all air and
gases and air or gas-borne material leaving the building or equipment are treated
by removal or destruction of air contaminants before discharge to the open air.

The foregoing provisions authorize JCDH to require controls on the emission of
particulate matter.

B Crdor Emissions

JCDH has ample authority to control odors. For example, Jefferson County Air Pollution
Control Rules and Regulations, Part 1.13 provides:

No person shall permit or cause air pollution, as defined in Part 1.3 of this Chapter
by the discharge of any air contaminants for which no ambient air quality
standards have been set under Section 1.7.1.

“afr pollution” means “the presence in the outdoor atmosphere of one or more qir
contaminants in such quantities and duration as are, or tend 10 be, injurious to human health or
welfare, animal or plant life, or property, or would interfere with the enjoyment of life or
property throughout the County and in such territories of the County as shall be affected
thereby.” Jefferson County Air Pollution Control Rules and Regulations, Part 1.3,

An “air contaminant™ includes *. ., any odor . . .from whatever source.” Jetlerson
County Air Pollution Control Rules and Regulations, Part 1.3, “Odor” is defined in Part 1.3 as
follows:

“Oydor” shall mean smells or aromas which are unpleasant to persons, or which
tend to lessen human food and water intake, interfere with sleep, upset appetite,
produce irritation of the upper respiratory tract, or cause symptoms of nauses, or
which by their inherent chemical or physical nature, or method of processing, are,
or may be, detrimental or dangerous to health, Odor and smell are used
interchangeable therein.

Jefferson County Air Pollution Control Rules and Regulations, Part 6.2.3 provides:
When . . . odorous matier . . . escapefs] from a building or equipment in such a

manner and amount as to cause a nuisance or to violate any rule or regulation, the
Health Officer may order that the building or equipment in which processing,
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handling and storage are done be tightly closed and ventilated in such a way that
all air and gases and air or gas-borne material leaving the building or equipment
are treated by removal or destruction of air contaminants hefore discharge to the
open air.

L Toxie Air Contaminants
Jefferson County Air Pollution Control Rules and Regulations, Part 1,13 provides:

No person shall permit or cause air polfution, as defined in Part 1.3 of this Chapter
by the discharge of any air contaminants for which no ambient air quality
standards have been set under Section 1.7.1

“Air pollution” means “the presence In the outdoor atmosphere of pne or more air
contaminants in such quantities and duration as are, or tend 1o be, injurious to human health or
welfare, animal or plant fife, . . . or would interfere with the enjoyment of life or property
throughout the County and in such territories of the County as shall be affected thereby.”
Jefferson County Air Pollution Control Rules and Regulations, Part 1.3.°

An “air contamnant” is “any solid, liguid, or gaseous matter , . . or any combination
thereof, from whatever source.™ Jefferson County Alr Pollution Control Rules and Regulations,
Part L3, Polyeyelic Aromatic Compounds, Benzene, Naphthalene, and Arsenic are among the
many toxic air contaminants emitted into the air by ABC Coke. No “ambient air quality

® Although Part 1.3 does not establish numerical standards for the quantity and duration

of contaminants that are or tend to be injurious to human health, the Board of Health has
established such standards on the granting any variances, including variances from Part 1.13.
Thus, a variance from the prohibition against permitting or causing “air pollution”™ (Part 1.13)
may only be considered if the numerical standards in Section 3.1.2 are not exceeded. Section
3.1.2 provides:

A variance will not be considered for approval under any circumstances if
emissions from the source for which the variance is petitioned can be shown by
computer modeling or ambient monitoring to cause outside the facility property
line any of the following:

& %

{c} if the toxic emission is a carcinogen, an amount equal to or greater
than that which would result in an Individual having more than one {1}in one
hundred thousand (100,000) chance of developing cancer aver a lifetime {70
vears) of exposure (o that amount.
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standards™ have been set for these air contaminams under Jefferson County Alr Pollution Contrel
Rules and Regulations, Section 1.7.1,

Jefferson County Air Pollution Control Rules and Regulations, Part 6.2.3 provides:

When dust, fumes, gases, mist, cdorous matter, vapors, or any combination
thereof gscape from a building or equipment in such a manner and amoeunt as 1o
cause a nuisance or 1o violate any rule or regulation, the Health Officer may order
that the building or equipment in which processing, handling and storage are done
be tightly closed and ventilated in such a way that all air and gases and &ir or
gas-borne material leaving the building or equipment are treated by removal or
destruction of alr contaminants before discharge to the open air.

The foregoing rules authorize JUDH to require controls on toxic air contaminants.
B. Seil Contamination

As explained above, Title V1 and its implementing regulations at 40 C.F.R. Part 7 do not
fimit the scope of cognizable discrimination to those adverse effects within the authority of the
financial assistance recipient to regulate. Sandoval v. Hagan, 197 F.3d 484, 508 (1 1th Cir.
1999, revs 'd on other grounds, Alexander v. Sandoval, 532 U.5. 275 (2001). In Sendoved, the
Court held that the Alabama Department of Transportation’s English-only language requiremnent
for motor vehicle lecense testing resulted in discrimination based on national origin in violation
of Title V1 because it adversely affected individuals in the form of lost economic opportunities,
social services, and other guality of life pursuits. Similarly, the operation of the ABC Coke
facility, with all its associated emissions of toxic air contaminants, has resulted in contamination
of soils where members of the African-American race reside in the affected community, JCDH
cannot escape its obligation to ensure that its actions do not have discriminatory effects merely
hecause it does not have authorily to regulate or consider soil contamination.

E. Property values

As explained above, Title VI and its implementing regulations at 40 C.E.R. Part 7 do not
limit the scope of cognizable discrimination to those adverse effects within the authority of the
financial assistance recipient to regulate. Sandeval v. Hagan, 197 F.3d 484, 508 (11th Cir.
19993, revs 'd on other grounds, Alexander v. Sandoval, 332 1.8, 275 {20017, In Sandoval, the
Court held that the Alabama Department of Transportation’s English-only language requirement
for motor vehicle Heense testing resulted in diserimination based on national origin in viclation
of Title V1 because it adversely affected individuals in the form of lost economic opportunities,
social services, and other gquality of life pursuits. Similarly, the operation of the ABC Coke
facility, with all its associated emissions of particulates, odors, and toxic air contaminants, has an
adverse effect on the property values of members of the African-American race in the affected
community. JCDH cannot escape its obligation to ensure that its actions do not have

ED_002416_00045196-00024





EPA-HQ-2018-010543

discriminatory effects merely because it does not have authority to regulate or consider property
values,
IX. Justifh

cation and Less Discriminatory Alternatives

“If the recipient can neither rebut the initial finding of disparate impact nor develop an
acceptable mitigation plan, then the recipient may seek to demonstrate that it has g substantial
legitimate interest that justifies the decision to proceed with the permit notwithstanding the
disparate impact.” fnterim Guidance at 4. “[Tlhere must be some articulable value to the
recipient [ADEM] in the permitted activity.” Jd at 11, *The justification must be necessary to
meet “a legitimate, important goal integral to [the recipient’s] mission.” Investigative Report for
Tide VI Administrative Complaint File No. 38R-99-R4 at 60. *Even where a substantial,
legitimate justification is proffered, OCR will need o consider whether it can be shown that there
is an aiternative that would satisfy the stated interest while elininating or mitigating the disparate
impact.” faterim Guidonce at 4. “Facially-neutral policies or practices that result in
discriminatory effects violate EPA’s Tite VI regulations ualess it is shown that they are justified
and that there is no less discrimingtory alternative.” Jd. at 2 (footnote omitted). “{M]erely
demonstrating that the permit complies with applicable environmental regulations will not
ordinarily be considered a substantial, legitimate justification.™ & at 11, And, “[i}f a less
discriminatory alternative is practicable, then the recipient must implement it to avoid a finding
of noncompliance with the regulations.” I

*

JCDH has not articulated a value to JCDH in the permitting of ABC Coke. It is not likely
that JCDH has a substantial, legitimate interest in the permitting of ABC Coke.

A JUBH’'s Assuranees and Defenses

With each application for EPA financial assistance, JCDH is required to provide
assurances that it “will comply with the requirements o™ 40 CFR, Part 7 implementing Title V1.
40 CFR. § 7.80(a)(1). See Standuard Form 4248 {(*As the duly authorized representative of the
applicant, I certify that the applicant: * * * Will comply with all Federal statutes refaring o
nondiscrimination. These include but are not limited to: {2} Title VI of the Civil Rights Act of
1964 (P L. 88-352) which prohibits discrimination on the basis of race, color or national origin; .
"), Beginning January 23, 2013, EPA has required that grant recipients agree to the following
additional grant condition: '

in accepting this assistance agreement, the recipient acknowledges it has an
affirmative obligation to implement effective Title VI compliance programs and
ensure that its actions do not invelve discriminatory treatment and do not have
discriminatory effects even when facially neutral. The recipient must be prepared
1o demnonstrate to EPA that such compliance programs exist and are being
umplemented or to otherwise demonstrate how 1t is meeting its Title VI
obligations.
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As mentioned above, 40 CF.R. § 7.35(b) prohibits JCDH from using criteria or methods
of administering its program(s) in a manner which has the effect of subjecting individuals to
discrimination on the basis of race. JCDH may claim that that it grants permits in accordance
with applicable laws and regulations without regard to the racial composition of any impacted
eommunities. Such a claim is, in essence, a claim that JCDHs permitting actions do not
intentionally have adverse impacts on recial minorities. While this may be so, it fails 1o
recognize JCDH's obligation under Title VI to avoid unintentional discriminatory effects.
“Frequently, discrimination results from policies and practices that are neutral on their face, but
have the effect of discriminating. Facially-neutral policies or practices that result in
discriminatory effects violate EPA’s Title VI regulations unless it is shown that they are justified
and that there is no less discriminatory alternative.” fterim Guidance st 2 (footnote omitted).

JCDH may also claim that it grants permits in accordance with applicable laws and
regulations {“eriteria”} that are designed to protect human health and the environment.
Compliance with these “eriteria,” JCDH may suggest, ensures that racial minorities are impacted
no differently than other races. This assertion ignores the fact that members of the African-
American race are disparately affected by the emissions from the ABC Coke facility,
notwithstanding JCDH s alleged compliance with the applicable criteria.”

XY Timeliness of Complaint

40 CF.R. § 7.120(b)2) requires that a complaint alleging discrimination under a
program or activity recetving EPA financial assistance must be filed within 180 days after the
alleged discriminatory act. The issuance of Major Source Operating Permit No. 4-07-0001-03 by
JCDH to ABU Coke, A Division of Drummond Company, Inc., eccurred on August 11, 2014,
The 180 day limitations period ends February 7, 2015, This complaini was sent by overnight
delivery to the above address (provided by OCR) on February 3, 2015,

T EPA’s Draft Title VI Guidance Documents Chuestions and Answers states:

1

Lad

Does compliance with existing Federal and state environmental
regulations constitute complisnce with Title VI?

A recipient’s Title VI obligation exists independent from Federal or state
environmental laws governing Iis permitting program. Recipients may
have policies and practices that are compliant with Federal or state
reguiations but that have discriminatory effects (such as an adverse
disparate impact) on certain populations based on rave, color, or national
origin, and are therefore noncompliant with Title V1

id a4,

bt
e
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ing Administrative Beviews

In certain circumstances, EPA may decide that a complaint will be “closed™ because a
pending administrative review “could affect the circumstances swrrounding the complaint and
any investigation that OCR may conduct.” In such cases, EPA may “may waive the 180 day
filing time limit if the complaint is filed within a reasonable time period after the conclusion of
the administrative appeal process. Generally, that reasonable time period will be no more than
60 calendar days.” Draft Guidance, 65 Fed. Reg. at 39673

A, Board of Health Review of Major Source Operating Permit No. 4-07-0001-03

On August 26, 2014, GASP, and GASP alone, filed a Request for Hearing with the
Jefferson County Board of Health pursuant to Jefferson County Board of Health Ajr Pollution
Control Rules and Regulations, Chap. 12 seeking to have Major Source Operating Permit No, 4-
07-0001-03 disepproved by the Board. The Board is only empowered to determine whether
JCDH issued Major Source Operating Permit No. 4-07-0001-03 in compliance with the Jefferson
County Board of Health Air Pollution Control Rules and Regulations. It is not empowered
determine whether the permit results in discriminatory impacts or vielates Title VI Motions to
dismiss were filed by the Jefferson County Depariment of Health Air Pollution Contral Program
and ABC Coke and remain pending. In the meantime, Major Source Operating Permit No. 4-07-
0001-03 is effective as issued and emissions from the ABC Coke facility continue,

B. EPA Review of Major Source Operating Permit No, 4-07-0001-03

On October 6, 2014, GASP, and GASP along, petitioned EPA 1o object to the issuance of
Major Source Operating Permit No. 4-07-0001-03 pursuant to Clean Air Act § 305(by2 42
U.B.C. § 7661d(bY2), and 40 CF.R. § 70.8(d). EPA is only empowered to determine whether
JCDH issued Major Source Operating Permit No, 4-07-0001-03 in compliance with the
requirements of the Clean Air Act. EPA is not empowered 1o object to the permit because the
permit results in discriminatory impacts or violates Title VI The petition remains pending. In
the meantime, Major Source Operating Permit No. 4-07-0001-03 is effective as issued and
emissions from the ABC Coke facility continue.

. EPA Preliminary Assessment of Hazards from Release of Hazardous
Substances

On July 1, 2014, GASP filed a Petition for Preliminary Assessment of Release of
Hazardous Substances with EPA pursuant to 42 U.S.C. § 9605(d) and 40 C.F.R. § 300.420(b)(5).
This petition requests that EPA perform a preliminary assessment of the hazards to public health
and the environment which are associated with the release of hazardous substances by the ABC
Coke facility in the residentisl area shown in Figure 2. On October 9, 2014, EPA granted the
petition to determine if a threat to the public or the environment exists in the Tarrant
neighborhood in Birmingham, Alabama. EPA will pot determine whether the permit results in
discriminatory impacts or violates Title VI EPA has vet to release its preliminary assessment.
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In the meantime, Major Source Operating Permit No. 4-07-0001-03 is effective as issued and
emissions from the ABC Coke facility continue.

Many of the Complainants herein are not parties to the above-described administrative
review proceedings. 1Uis clear from the Draff Guidance that EPA intends for this abstention
policy to apply enly to Complainants who are participating in an administrative review
proceeding. Drafi Guidance, 65 Fed. Reg. at 39673 (*This will encourage complainants to
exhaust administrative remedies available under the recipient’s permit appeal process and foster
garly resolution of Title V1 issues.”) (emphasis added). To the extent EPA determines that
abstention is appropriate because GASP is participating in administrative review proceedings, all
Complainants named herein request that EPA sever GASP from this complaint and not abstain
from processing this complaint as to the other Complainants.

Xi1. Reguest

Based upon the foregoing, Complainants request that the U.S. Environmental Protection
Agency - Office of Civil Rights accept this complaint and conduct an investigation to determine
whether JCDH violated Title V1 of the Civil Rights Act of 1964, 42 U.8.C. § 20004 to 2000d-7,
and 40 C.F.R. Part 7 in the issuance {renewal} of Major Source Operating Permit No. 4-07-0001-
3 on August 11, 2014,  a violation is found and JCDH is unable to demonsirate a substantial,
legitimate justification for its action and fo voluntarily implement a less discriminatory
alternative that is practicable, Complainanis further petition the EPA 1o initiate procecdings to
deny, annul, suspend, or terminate EPA financial assistance to JCDH, and afier the conclusion of
those proceedings, deny, annul, or terminate EPA {inancial assistance to JCDH.

Sincerely,
'Da\;id A, Ludder -

Attorney for Complainants
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Appointment

From: Corman, Bicky [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=89FBC268C39B4BD6930CFA3607366039-CORMAN, BICKY]

Sent: 5/6/2013 3:43:53 PM

To: Corman, Bicky [Corman.Bicky@epa.gov]; Pressman, Steve [Pressman.Steve@epa.gov]; Siciliano, CarolAnn
[Siciliano.CarolAnn@epa.gov]; Guadagno, Tony [Guadagno.Tony@epa.gov]; Rhodes, Julia [Rhodes. Julia@epa.gov]

Subject: Jitle VI/E] .
Attachments: | Deliberative Process / Ex. §
Location: for discussion at 12:30?

Start: 5/6/2013 4:30:00 PM

End: 5/6/2013 5:00:00 PM

Show Time As: Tentative

Deliberative Process / Ex. §

Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 1/29/2013 2:28:52 PM

To: Bicky Corman [Corman.BickyLNDU@usepa.onmicrosoft.com]

CC: Steve Pressman [Pressman.StevelLNDU@usepa.onmicrosoft.com]; Rhodes, Julia [Rhodes.Julia@epa.gov]
Subject: Re:i have a little time at 11:30 tomorrow. could we chat about answers to these two questions? thanks!
Attachments: | Deliberative Process / Ex. 5

Sure, I'll be down at 11:30. If you have time to look, I've annotated the document to address you questions. We can
discuss at 11:30.

Deliberative Process / Ex. 5

Patrick Sungwook Chang
US EPA, Office of General Counsel
202/564-1528 (0); 202/564-1428 (f)

Fromy Bicky Corman/DC/USEPA/US

To Patrick Chang/DC/USEPA/US@EPA

Diate 01/28/2013 09:17 PM

Subject: i have a little time at 11:30 tomorrow. could we chat about answers to these two questions? thanks!

Deliberative Process / Ex. 5

Bicky Corman

Deputy General Counsel

U.S. Environmental Protection Agency
desk: 202-564-2202

i Personal Phone / Ex. 6 i

Corman.Bicky@epamail.epa.gov.

ED_002416_00045581-00001






EPA-HQ-2018-010543

Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 1/22/2013 12:57:15 PM

To: Bicky Corman [Corman.BickyLNDU@usepa.onmicrosoft.com]

CC: Steve Pressman [Pressman.StevelLNDU@usepa.onmicrosoft.com]; Rhodes, Julia [Rhodes.Julia@epa.gov]
Subject: Re: Fw: hope this works. nightmare saving this document.

Attachments: ! Deliberative Process /Ex. § i

Here are some thoughts. For some reason, all of my track changes are appearing in the same color as
Bicky's, so I marked all of my changes w/ margin comments that start w/ "PSC."

I didn't make editorial-type changes. I'll clean those details up once we nail down the substance.

I'm out today Personal Matters / Ex. 6

Patrick Sungwook Chang
US EPA, Office of General Counsel
202/564-1528 (0); 202/564-1428 (f)

~~~~~ Bicky Corman/DC/USEPA/US wrota: ~----

To: Patrick Chang/DC/USEPA/US@EPA

From: Bicky Corman/DC/USEPA/US

Date: 01/21/2013 05:29PM

Subject: Fw: hope this works. nightmare saving this document.

~~~~~ Forwarded by Bicky Corman/DC/USEPA/US on 01/21/2013 05:29PM —-on-
To: Bicky Corman/DC/USEPA/US@EPA

From: Personal Email / Ex. 6
Date: 01/21/2013 05:23PM
Cc: Personal Email / Ex. 6

Subject: (Untitled)

Deliberative Process / Ex. 5

Deliberative Process / Ex. 5
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 1/16/2013 5:56:36 PM

To: Steve Pressman [Pressman.StevelNDU@usepa.onmicrosoft.com]

CC: Rhodes, Julia [Rhodes. Julia@epa.gov]

Subject: Fw: adversity briefing paper

Attachments: | Deliberative Process / Ex. 5

Ex. 5 - Deliberative/Attorney-Client

Patrick Sungwook Chang

US EPA, Office of General Counsel

202/564-1528 (0); 202/564-1428 (1)

—— Forwarded by Patrick Chang/DC/USERPAMAIS on 01/16/2013 12:55 PM

Fromy Patrick Chang/DC/USEPA/US

o Steve Pressman/DC/USEPA/US@EPA
Ce Julia Rhodes/DC/USEPA/US@EPA
Date 01/16/2013 12:01 PM

Subach Fw: adversity briefing paper

Do you want to review these?

Ex. 5 - Deliberative/Attorney-Client

Patrick Sungwook Chang

US EPA, Office of General Counsel

202/564-1528 (0); 202/564-1428 (f)

e Forwarded by Patrick Chang/DC/USEPA/MUS on 01/16/2013 12:00 PM -

Fromy Patrick Chang/DC/USEPA/US
To Julia Rhodes/DC/USEPA/US@EPA

Date: 01/16/2013 11:41 AM
subisct Re: adversity briefing paper

Here you go -- one for LPJ (or Bob P) and one for Bicky.

Deliberative Process / Ex. 5

Patrick Sungwook Chang
US EPA, Office of General Counsel
202/564-1528 (0); 202/564-1428 (f)
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Fromy Julia Rhodes/DC/USEPA/US

To Patrick Chang/DC/USEPA/US@EPA
Date: 01/16/2013 08:38 AM

Subisct adversity briefing paper

Patrick,

Good morning. Hope that you are feeling better. Am [ recalling correctly that after the meeting with Bicky you were
going to further revise the adversity briefing paper?

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Office

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]
Sent: 1/10/2013 6:19:20 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]
Subject: Talking pts for T6 issue paper
Attachments:!  Deliberative Process /Ex.5 !

Here's a first cut at a one pager for LPJ or Bob P to introduce the T6 issue paper.

Deliberative Process / Ex. 5

Patrick Sungwook Chang
US EPA, Office of General Counsel
202/564-1528 (0); 202/564-1428 ()
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Message
From: Chang, Patrick [Chang.Patrick@epa.gov]
Sent: 1/10/2013 4:57:09 PM
To: Bicky Corman [Corman.BickyLNDU@usepa.onmicrosoft.com]
CC: Steve Pressman [Pressman.StevelLNDU@usepa.onmicrosoft.com]; Rhodes, Julia [Rhodes.Julia@epa.gov]
Subject: Re:iam not remembering - i commented on the T6 paper, but not sure i sent?
Attachments: Deliberative Process / Ex. 5
Hi Bicky,

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Can we talk about these? [I'l made changes to adopt all of the other comments.

Patrick Sungwook Chang
US EPA, Office of General Counsel
202/564-1528 (0); 202/564-1428 ()

Eromy Bicky Corman/DC/USEPA/US

To Patrick Chang/DC/USEPA/US@EPA

Drate 01/10/2013 09:29 AM

Subiest: Re: i am not remembering - i commented on the T6 paper, but not sure i sent?
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Deliberative Process / Ex. 5

Bicky Corman

Deputy General Counsel

U.S. Environmental Protection Agency
desk: 202-564-2202

E PersonaIPhone/Ex.GE
Corman.Bicky@epamail.epa.gov.

Fromy Patrick Chang/DC/USEPA/US

To Bicky Corman/DC/USEPA/US@EPA

Diate 01/10/2013 09:19 AM

Subject: Re: i am not remembering - i commented on the T6 paper, but not sure i sent?
Ok. I'lemail you midday if | haven't seen it.

Patrick Sungwook Chang
US EPA, Office of General Counsel
202/564-1528 (0); 202/564-1428 (f)

From Bicky Corman/DC/USEPA/US

To: Patrick Chang/DC/USEPA/US@EPA, "Bicky Corman" <bicky.corman@epa.gov>

Diate 01/10/2013 09:17 AM

Subject: Re: i am not remembering - i commented on the T6 paper, but not sure i sent?

Oh dear I meant to send them two days ago. I need to remind myself to do so when I get
in.

————— Original Message ————-

From: Patrick Chang

Sent: 01/10/2013 09:11 AM EST

To: Bicky Corman

Subject: Re: 1 am not remembering - 1 commented on the Té paper, but not sure 1 sent?

I haven't seen them yet.
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Patrick Sungwook Chang
US EPA, Office of General Counsel
202/564-1528 (o); 202/564-1428 (f)

To: Patrick Chang/DC/USEPA/USQEPA
From: Bicky Corman/DC/USEPA/USREPA
Date: 01/09/2013 08:29PM

Subject: 1 am not remembering - i commented on the T6 paper, but not sure i sent?

Bicky Corman
Deputy General Counsel
U.S. Environmental Protection Agency
desk: 202-564-2202
i Personal Phone / Ex. 6 :

Corman.Bicky@epamail.epa.gov.
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]
Sent: 1/7/2013 8:42:05 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]
Subject: CTS?

Attachments:

Deliberative Process / Ex. 5

| just posted a revised version of the T6 issue paper on CTS and included you as an "interested party." Can you get to

that doc via CTS from home?

Deliberative Process / Ex. 5

Patrick Sungwook Chang
US EPA, Office of General Counsel
202/564-1528 (0); 202/564-1428 (f)

In case not, I've attached it here.
know for future CTS postings (since we know there'll be more versions of this thing).

But please let me know if you can access it so that |
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 1/7/2013 6:12:52 PM

To: Bicky Corman [Corman.BickyLNDU@usepa.onmicrosoft.com]

CC: Rhodes, Julia [Rhodes.Julia@epa.gov]; Mindy Kairis [Kairis.MindyLNDU @usepa.onmicrosoft.com]; Steve Pressman
[Pressman.SteveLNDU@usepa.onmicrosoft.com]

Subject: EPA remarks on scope to advocates

Attachments: | Deliberative Process /| Ex.5 |

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

Patrick Sungwook Chang
US EPA, Office of General Counsel
202/564-1528 (0); 202/564-1428 ()

Eromy Bicky Corman/DC/USEPA/US

To Patrick Chang/DC/USEPA/US@EPA

T Julia Rhodes/DC/USEPA/US@EPA, Mindy Kairis/DC/USEPA/US@EPA, Steve Pressman/DC/USEPA/US@EPA
Date: 01/04/2013 06:31 PM

Subject Re: T6 issue paper w/ OAR cmts

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)
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Deliberative Process / Ex. 5

i Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e) i

Bicky Corman

Deputy General Counsel

U.S. Environmental Protection Agency
desk: 202-564-2202

Personal Phone / Ex. 6 !
Corman.Bicky@epamail.epa.gov.

From Patrick Chang/DC/USEPA/US

Bicky Corman/DC/USEPA/US@EPA

Steve Pressman/DC/USEPA/US@EPRA, Julia Rhodes/DC/USEPA/US@EPA, Mindy Kairis/DC/USEPA/US@EPA
01/04/2013 05:39 PM

T6 issue paper w/ OAR cmits

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

I will put this into CTS on Monday if you or Mindy can return or close the currently open version of the document that's
in there now.

Deliberative Process / Ex. 5

Patrick Sungwook Chang
US EPA, Office of General Counsel
202/564-1528 (0); 202/564-1428 (f)
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Message

From: Chang, Patrick [Chang.Patrick@epa.gov]

Sent: 1/4/2013 10:39:14 PM

To: Bicky Corman [Corman.BickyLNDU@usepa.onmicrosoft.com]

CC: Steve Pressman [Pressman.SteveLNDU@usepa.onmicrosoft.com]; Rhodes, Julia [Rhodes.Julia@epa.gov]; Mindy
Kairis [Kairis.MindyLNDU@usepa.onmicrosoft.com]

Subject: ]’6 issue paper w/ OAR cmts

Attachments: } Deliberative Process / Ex. 5 '

Ex. 5 - Deliberative/Attorney-Client / Ex. 7(e)

I will put this into CTS on Monday if you or Mindy can return or close the currently open version of the document that's in
there now.

Deliberative Process / Ex. §

Patrick Sungwook Chang
US EPA, Office of General Counsel
202/564-1528 (0); 202/564-1428 ()
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Message

From: Gsell, Alyssa [Gsell.Alyssa@epa.gov]

Sent: 1/22/2013 10:17:36 PM

To: Bicky Corman [Corman.BickyLNDU@usepa.onmicrosoft.com]

CC: Lisa Garcia [Garcia.LisaLNDU@usepa.onmicrosoft.com]; Rhodes, Julia [Rhodes.Julia@epa.gov]; Carlos Evans
[Evans.CarlosLNDU@usepa.onmicrosoft.com]

Subject: Re: Pls come to my

Attachments: | Deliberative Process / Ex. 5 5

Here are comments from Julia and me. | will come down to Bicky's office now.

Deliberative Process / Ex. 5

Alyssa M. Gsell

Civil Rights and Finance Law Office
US EPA Office of General Counsel
Phone: 202-564-7413

Fax: 202-564-5416

From Bicky Corman/DC/USEPA/US

Tor "Alyssa Gsell" <Gsell Alyssa@epamail.epa.gov>, "Julia Rhodes" <Rhodes.Julia@epamail.epa.gov>, "Lisa
Garcia" <Garcia.Lisa@epamail.epa.gov>

Drate 01/22/2013 05:09 PM

Subiest: Pls come to my

Office at 5:15 or give a number to call in so we can finish up. Lisa bring whoever you want.
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Message

From: Pressman, Steve [Pressman.Steve@epa.gov]

Sent: 5/6/2013 4:00:45 PM

To: Corman, Bicky [Corman.Bicky@epa.gov]; Siciliano, CarolAnn [Siciliano.CarolAnn@epa.gov]; Guadagno, Tony
[Guadagno.Tony@epa.gov]; Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: RE: Title VI/E}

Attachments: - Deliberative Process / Ex. 5

Deliberative Process / Ex. 5

A couple of comments -

Steve Pressman

Associate General Counsel

Civil Rights and Finance Law Office

Office of General Counsel, 115, EPA
2003/564-5439 {phone), 203/564-54 18 {fax)

From: Corman, Bicky

Sent: Monday, May 06, 2013 11:44 AM

To: Pressman, Steve; Siciliano, CarolAnn; Guadagno, Tony; Rhodes, Julia

Subject: Title VI/E]

When: Monday, May 06, 2013 12:30 PM-1:00 PM (GMT-05:00) Eastern Time (US & Canada).
Where: for discussion at 12:30?

Deliberative Process / Ex. 5 Ex. 5 - Deliberative/Attorney-Client !

Ex. 5 - Deliberative/Attorney-Client
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Message

From: Patel, Manisha [Patel.Manisha@epa.gov]

Sent: 5/6/2013 9:10:21 PM

To: Corman, Bicky [Corman.Bicky@epa.gov]; Rhodes, Julia [Rhodes.Julia@epa.gov]; Pressman, Steve

[Pressman.Steve@epa.gov]; Chang, Patrick [Chang.Patrick@epa.gov]; Guadagno, Tony [Guadagno.Tony@epa.gov];
Siciliano, CarolAnn [Siciliano.CarolAnn@epa.gov]
Subject: Revised NMP talking points documents - clean and markup

Attachments: Deliberative Process / Ex. 5

Adding Carol Ann to the string.

Attached is a clean version and a version that incorporates edits and answers outstanding comments/questions (via
responses in bubbles).

I think I've removed all the hightlighting and caught the typos,etc in the clean version, but let me know if you spot
anything I missed. There was a lot of toggling between screens/documents, so I might have missed one :)

From: Corman, Bicky

Sent: Monday, May 06, 2013 4:22 PM

To: Patel, Manisha; Rhodes, Julia; Pressman, Steve; Chang, Patrick; Guadagno, Tony
Subject: RE:

No worries, just trying to plan accordingly.

| think it may be easier at this point to send to Dianne, Lisa Garcia {QF)} and OCR simultaneously.

wWill just need confirmation whether OGC should also send Helena's timeline on adversity paper or whatever else you all
already reviewed, and the complainant’s paper. | already have a comment on Helena's timeline on adversity paper,
hoping to complete review of that by 4:30.

fam seeing Lisa Garcia at 4:30 and can tell her these things are in the works.

Bicky Corman

Deputy General Counsel

Office of General Counsel

U.S. Environmental Protection Agency
Corman.Bicky@EPA.gov

Desk: 202-564-2202

Personal Phone / Ex. 6 |

From: Patel, Manisha

Sent: Monday, May 06, 2013 4:20 PM

To: Corman, Bicky; Rhodes, Julia; Pressman, Steve; Chang, Patrick; Guadagno, Tony
Subject: RE:

Okay, thanks -- Tony and I were waiting until all of our OGC comments were settled to send a courtesy copy to OE]. Not
sure about status of sharing with OCR or whether OCR has shared theirs with OEJ.

I'll loop in this version, but then let's say after 5pm. Sorry to miss your window.

-Manisha

From: Corman, Bicky

Sent: Monday, May 06, 2013 4:14 PM

To: Patel, Manisha; Rhodes, Julia; Pressman, Steve; Chang, Patrick
Subject: RE:
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am going to be in meeting from 4:30 — 5:00. Sorry if this is confusing things — here are some of my comments back to
CRFLO, and dlarification of gquestions for CCILO. | you all will be gone by 5, need to know the status of Helena's
documents (do | need to package them all up? s fine, just need to know; do | need to review? Has OF) or OCR seen
ours? I not, will send to them at the same time | send to Dianne).

i Personal Matters / Ex. 6

Bicky Corman

Deputy General Counsel

Office of General Counsel

LLS, Environmental Protection Agency
Corman.Bicky@EPA.gov

Desk: 202-564-3202

| Personal Phone / Ex. 6 |

From: Patel, Manisha

Sent: Monday, May 06, 2013 4:12 PM

To: Corman, Bicky; Rhodes, Julia; Pressman, Steve; Chang, Patrick
Subject: RE:

Hi,

I have the pen and am incorporating all the comments just now. Should have something to you within the next 20
minutes.

~-Manisha

From: Corman, Bicky

Sent: Monday, May 06, 2013 3:50 PM

To: Patel, Manisha; Rhodes, Julia; Pressman, Steve; Chang, Patrick
Subject: FW:

Not nudging, oh OK, ves | am, can yvou all give me an ETA for comments on this document, and/or whether there will be
any? Just trying to plan, so | know whether between 4 and 4:30 [ will be looking, we should speak; and/or that will oceur
after 5:00, and the status of the remainder of the package for Diane. Thank you.

Bicky Corman

Deputy General Counsel

Office of General Counsel

LS. Environmental Protection Agency
Corman.Bicky@EPA.gov

Desk: 202-564-2202

i Personal Phone / Ex. 6 i

From: Corman, Bicky

Sent: Monday, May 06, 2013 12:37 PM
To: Patel, Manisha

Subject:

Bicky Corman
Deputy General Counsel
Office of General Counsel
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U.S. Environmental Protection Agency
Corman.Bicky@EPA.gov
Desk: 202-564-2202

Personal Phone / Ex. 6
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Message

From: Pressman, Steve [Pressman.Steve@epa.gov]

Sent: 5/2/2013 1:27:00 PM

To: Chang, Patrick [Chang.Patrick@epa.gov]; Rhodes, Julia [Rhodes.Julia@epa.gov]; Jefferson, Tricia
[Hefferson.Tricia@epa.gov]

Subject: FW: not sure how this works, but here are my ocmments on the T6/EJ chart. we should try to put these into talking
points asap, when we are on the same

Attachments: Deliberative Process / Ex. 5

| just realized that she only sent this to me. We need to address her comments on the chart and see if the talking points
cover these same points, Sorry for the delay.

Steve Pressman

Associate General Counsel

Civil Rights and Finance Law Office

Office of General Counsel, U5, EPA
202/564-5439 {phone), 203/564-5416 {fax)

From: Corman, Bicky

Sent: Tuesday, April 30, 2013 9:42 AM

To: Pressman, Steve

Subject: not sure how this works, but here are my ocmments on the T6/EJ chart. we should try to put these into talking
points asap, when we are on the same

Page, thanks!

Bicky Corman
Deputy General Counsel
Office of General Counsel
U.S. Environmental Protection Agency
Corman.Bicky@EPA.gov
Desk: 202-564-2202
i Personal Phone /Ex.6 |
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Message

From: Guadagno, Tony [Guadagno.Tony@epa.gov]

Sent: 5/1/2013 5:18:13 PM

To: Jefferson, Tricia [Jefferson.Tricia@epa.gov]

CC: Siciliano, CarolAnn [Siciliano.CarolAnn@epa.gov]; Patel, Manisha [Patel.Manisha@epa.gov]; Coursen, David
[Coursen.David@epa.gov]; Pressman, Steve [Pressman.Steve@epa.gov]; Rhodes, Julia [Rhodes. Julia@epa.gov];
Chang, Patrick [Chang.Patrick@epa.gov]

Subject: FW: revised t6/ej talking points

Attachments:| Deliberative Process / Ex. 5

o Fhanks

Tony Guadagno

EBA Office of General Counsel
Cross-Cutting Issues Law Office
202-564-5537 {phone)
202-564-5541 {fax)

From: Patel, Manisha

Sent: Wednesday, May 01, 2013 11:41 AM

To: Patel, Manisha; Jefferson, Tricia; Rhodes, Julia; Coursen, David; Guadagno, Tony
Cc: Chang, Patrick; Siciliano, CarolAnn; Pressman, Steve

Subject: RE: revised t6/¢j talking points

Can't make Qutlook work (arghi}.é Ex. 5 - DeIiberativeIAttorney-CIient

Ex. 5 - Deliberative/Attorney-Client

From: Patel, Manisha

Sent: Wednesday, May 01, 2013 11:36 AM

To: Jefferson, Tricia; Rhodes, Julia; Coursen, David; Guadagno, Tony
Cc: Chang, Patrick; Siciliano, CarolAnn; Pressman, Steve

Subject: revised t6/¢ej talking points

Thanks Tricial This looks good to me, have no further edits| Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client

{think the length {just under 2 pages) is okay and would prefer to keep that because | think these talking points address
Bicky's request { Ex. 5 - Deliberative/Attorney-Client

What are folks’ thoughts on whether to send this to Bicky to get her read and then sending to the dients for their
look? Or should it be the other way around?

-]
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From: Jefferson, Tricia

Sent: Tuesday, April 30, 2013 5:42 PM

To: Jefferson, Tricia; Patel, Manisha; Rhodes, Julia; Coursen, David; Guadagno, Tony
Cc: Chang, Patrick; Siciliano, CarolAnn; Pressman, Steve

Subject: RE: My first crack at some talking points

Here’s the attachment.

From: Jefferson, Tricia

Sent: Tuesday, April 30, 2013 5:40 PM

To: Patel, Manisha; Rhodes, Julia; Coursen, David; Guadagno, Tony
Cc: Chang, Patrick; Siciliano, CarolAnn; Pressman, Steve

Subject: RE: My first crack at some talking points

Hi all,

Attached is my first altempt to capture what Bicky wanted for a one-pager to go to NPMs. | built off the document that
Manisha developed and drculated sarlier. I's currently 1 % pages 5o we should try to condense where we can, Please
send your comments/edits no later than noon tomorrow.

Thanks,

Tricia

From: Patel, Manisha

Sent: Tuesday, April 30, 2013 12:45 PM

To: Rhodes, Julia; Coursen, David; Guadagno, Tony; Jefferson, Tricia
Cc: Chang, Patrick; Siciliano, CarolAnn

Subject: My first crack at some talking points

Here's a first pass at coming up with talking points along the lines of what Bicky is suggesting. What do you think?

-Manisha

From: Rhodes, Julia

Sent: Tuesday, April 30, 2013 10:29 AM

To: Coursen, David; Guadagno, Tony; Patel, Manisha; Jefferson, Tricia
Cc: Chang, Patrick

Subject: FW: EJSCREEN and T6

[t appears that Bicky inserted comments i this document! Ex. 5 - Deliberative/Attorney-Client

Ex. 5 - Deliberative/Attorney-Client
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Ex. 5 - Deliberative/Attorney-Client

Julia Rhodes

Assistant General Counsel tor the Civil Rights Practice Group
Civil Rights and Finance Law Oftice

Oftice of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Corman, Bicky

Sent: Tuesday, April 30, 2013 9:57 AM
To: Jefferson, Tricia; Loving, Shanita
Cc: Rhodes, Julia

Subject: RE: EJSCREEN and T6

Thank you. Here are comments.

Bicky Corman
Deputy General Counsel
Office of General Counsel
LS, Environmental Protection Agency
Corman.Bicky@EPA.gov
Desk: 202-564-3302
i Personal Phone / Ex. 6 |

From: Jefferson, Tricia

Sent: Tuesday, April 30, 2013 9:43 AM
To: Corman, Bicky; Loving, Shanita
Cc: Rhodes, Julia

Subject: FW: EJSCREEN and T6

Hi Bicky,

Ex. 5 - Deliberative/Attorney-Client We didn’t
have time to discuss at last weel’s meeting. If vou have time to review, we are happy to discuss this afternoon at the Te
weekly,

Tricia

From: Rhodes, Julia

Sent: Thursday, April 18, 2013 12:41 PM

To: Corman, Bicky; Pressman, Steve; Siciliano, CarolAnn; Guadagno, Tony; Coursen, David
Cc: Jefferson, Tricia; Loving, Shanita

Subject: FW: EJSCREEN and T6

Hello. I am forwarding this message, at Tricia's request, to ensure that everyone has a copy of this document for next
week's internal T6 meeting. [Tricia's outlook account won't let her attach any documents].
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From: Jefferson, Tricia

Sent: Wednesday, April 17, 2013 7:32 PM

To: Corman, Bicky

Cc: Loving, Shanita; Coursen, David; Guadagno, Tony; Pressman, Steve; Rhodes, Julia
Subject: RE: EJSCREEN and T6

My apologies. Here it is.

From: Corman, Bicky

Sent: Wednesday, April 17, 2013 7:17 PM

To: Jefferson, Tricia

Cc: Loving, Shanita; Coursen, David; Guadagno, Tony; Pressman, Steve; Rhodes, Julia
Subject: Re: EJSCREEN and T6

Hi, Tricia. Nothing was attached?

From: Jefferson, Tricia

Sent: Wednesday, April 17, 2013 6:16:10 PM

To: Corman, Bicky

Cc: Loving, Shanita; Coursen, David; Guadagno, Tony; Pressman, Steve; Rhodes, Julia
Subject: EJSCREEN and T6

Hi Bicky,
Ex. 5 - Deliberative/Attorney-Client We are
happy to answer any questions you may have during our weekly meeting tomorrow.
Thanks,
Tricia
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Message

From: Pressman, Steve [Pressman.Steve@epa.gov]
Sent: 8/15/2013 7:41:25 PM

To: Rhodes, Julia [Rhodes.Julia@epa.gov]
Subject: RE: meeting with bicky

Attachments: Deliberative Process / Ex. 5 |

Just a few edits -

Steve Pressman

Associate General Counsel

Civil Rights and Finance Law Office

Office of General Counsel, 115, EPA
2003/564-5439 {phone), 203/564-54 18 {fax)

From: Rhodes, Julia

Sent: Thursday, August 15, 2013 12:14 PM
To: Pressman, Steve

Subject: meeting with bicky

I wasn’t sure what Bicky needed/wanted or if she anticipated that we would lead the discussion of the
paper. Accordingly, | created the attached in case she anticipated that | would have to lead the discussion.
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